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THE NEW REALITY

After Janus, the public sector is all 
“Right to Work”



SUCCESS IN RTW STATES
 Success = hard work and effective organizing  

 The union must be growth-oriented

 Wide variety of techniques  





CULINARY UNION STRUCTURE
 Officers and Directors

 Union representatives (= Organizers

 Internal

 External

 Grievance Specialists

 Support Departments

 Research

 Member Benefits

 Community/political

 Communications

 Boycott (“Customer Outreach”)

 Legal



CARROTS



 Constant contact 

at the workplace 

in home visits

 Good contracts and good service  

 New organizing.  Increased density = better contracts  

 Success breeds success  





 Union benefit plans 

Membership is not technically required for participation 

 Workers should be led to see indispensable connection



 Consider reducing or dropping initiation fees  

 Barrier to joining the union



 Non-members in existing units must be given all the same terms and 
conditions of employment as members.  

Hughes Tool Co., 104 NLRB 318, 324-325 (1953).  

 Dues-financed programs can be limited to members.  
Entertainment attraction discounts 
Airlines discounts
Group insurance products like disability and life 
insurance 
Assistance with unemployment insurance and 
workers’ compensation claims
Drawings for prizes 

 More the better



 Certifications are needed for some jobs.  

 Offer certification through the union without employer 
involvement 

 Consider trying to convert employer contributions to 
wages, then the wages to dues 

 Achieve more union control over training and certification



STICKS



 Peer pressure can be negative as well as positive.  

 Letter Carriers v. Austin, 418 U.S. 264 (1974)  

 Farmer v. Carpenters Local 24, 430 U.S. 290 (1977)  

 No law requires union members to be friendly or 
helpful to scabs 

 No right of privacy to be a scab 

 Post names of non-members and include notices in 
publications, etc.



 No right to participate in union affairs.    

NLRB v. Financial Inst. Employees, 475 U.S. 192 (1986).  

 No right to 
Go to meetings about proposals
Get communications about negotiations
Vote on ratification  
Go to meetings to discuss workplace problems 
Vote in the election of union officers
Select shop stewards 
Attend picnics and barbeques, concerts, political 
meetings, etc. 
Hang around the union’s property 



CONTRACT PROVISIONS
 Access

 Employee contact information

 Paid leave for union work

 Payments by government to union for its service



CONTRACT PROVISIONS
 Participation in hiring process

 Union staff at new employee orientations (See CA Gov’t 
Code 3556, added after Janus)

 “Reverse referral” 

 Sole or non-exclusive hiring source

 Legislative change needed

 See ORS 240.321 (2) (collective bargaining “except with 
regard to the recruitment and selection of applicants for 
initial appointment to state service.”)



DUES CHECKOFF
 Resignation of membership does not revoke the 

authorization if independent of membership.  

Steelworkers Local 4671 (National Oil Well), 302 NLRB 
367, 368 (1991), and others



DUES CHECKOFF
 Rules about revocation (windows) apply equally in RTW states as 

in union-security states

 May revoke only by the means specified.  

Rock-Tenn Company, 238 NLRB 403, 408 (1978), enf’d 594 
F.2d 862 (5th Cir. 1979)

 Even after expiration of CBA

Frito Lay, 243 NLRB 137 (1979)

Smith Food-Drug Centers, Inc., 358 NLRB 66 (2012)



DUES CHECKOFF
 Dues checkoff (unlike union security) does not terminate 

automatically upon expiration

Lowell Corrugated Container, 177 NLRB 169 (1969), and others

 May not be terminated unilaterally after expiration.  

Lincoln Lutheran of Racine, 362 NLRB No. 188 (2015)

Local Joint Executive Board of Las Vegas v. NLRB, 657 F.3d 865 
(9th Cir. 2011)  



CHECKOFF—OREGON PUBLIC EMPLOYEES

 Governed by statute

 ORS 292.055 (state), 243.776 (local)



OREGON CHECKOFF RULES
 Mandatory for government to honor

 Not necessary to be certified or recognized representative

 Written authorization

 Cancellable at will, unless there is a “contract” to the 
contrary

 CBA or authorization card terms?

 Under Janus, must be in employee’s authorization



CHECKOFF: NEW OR OLD?

 Pre-Janus authorizations
 Arguably to implement invalid mandatory support

 Janus: authorization “must be freely given”

 Anderson v. SEIU

 Post-Janus
 Separate from union membership

 Limits on revocation

 Watch for moves to require periodic re-authorization



OTHER LEGISLATION IDEAS
 Tax exemption/credit of union dues

 Collection and payment by state tax authority

 Expand scope of bargaining (mandatory subjects) 
under ORS 243.650 (7)

 Repeal ORS 243.732 (prohibiting public employees 
from respecting other unions’ picket lines)



SILVER LINING?  NO “HUDSON”

 No reduction of checkoff for union expenditures not 
“germane” to representation. 

 Hudson rights exist only where membership is 
compelled by a union security 



EMPLOYER ATTITUDE
 Employers influence employees’ views on whether to join 

the union.  

 Unions have some ways to influence the employers’ views.  

 Contract enforcement

 Political engagement (primary and secondary)

 Midterm contract concessions, non-mandatory subject  

The Boeing Company, 337 NLRB 758, 762 (2002)



RESTRUCTURING REPRESENTATION

 Members-only CBAs.  Plus MFN, neutrality, ability to 
convert to exclusive representative. 

 Charging for contract administration for individuals 
(not negotiation).  Consider contracts with seniority, 
just cause, statutory rights in order to create more 
need.  

 Janus: “Individual nonmembers could be required to 
pay for that service.”

 Flat fee v. fee for service



BEYOND ELECTORAL POLITICS
 Economic Pressure on Opponents

 Politicians

 Contributors

 Advocacy organizations’ funders

 Freedom Foundation

 Right-to-Work

 ALEC



NLRA RULES APPLY
 NLRB protects private-sector  entities even when 

dispute is about public employment

 NLRA secondary action limitations

 Strikes

 Picketing, patrolling and picket-like conduct

 For many years it was said, “Secondary boycotts are 
illegal.”



THE BIG THAW
 Edward J. DeBartolo Corp. v. Florida Building and 

Construction Trades Council, 485 U.S. 568 (1988)

 Handbilling

 “Pure” Free Speech (not picketing)

 Peaceful, truthful, non-obstructive

 Disclosed labor dispute

 Several degrees of separation



BEYOND HANDBILLING
 Sheet Metal Workers International Ass’n Local 15 v. 

NLRB, 491 F.3d 429 (D.C. Cir. 2007)

 Funeral procession street theater

 No reference to labor dispute

 Sheet Metal Workers Int’l Ass’n, Local 15 (Brandon 
Regional Medical Center), 356 NLRB No. 162 (2011)

 Rat balloon



BANNERS
 Carpenters Local 1506 (Eliason & Knuth of Arizona), 

355 NLRB 159 (2010) (Etc.)

 Rules:
(1) the banners need to be stationary; 

(2) leafleters have to stay with them; 

(3) no more union reps can be present than are necessary to hold the banner (and give 
breaks when needed), i.e., three or four; 

(4) only one banner at a time; 

(5) no chanting, yelling or bullhorning—essentially, silent action;

(6) the banners can be close to entrances (not the 100 feet that I think is smart in light 
of the Supreme Court’s cases) but have to be either along the curb or along the side of 
the building, but not obtruding into the part of the sidewalk pedestrians use; 

(7) no obstruction of ingress or egress; 

(8) no confrontation of any other sort, like belittling people or engaging in other angry 
speech.



REALLY, EVERYTHING EXCEPT PICKETING
 Go for consumer interface

 Go over their heads

 Shareholders and bondholders

 Banks and insurance companies providing finance

 Use regulatory laws


