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GIG WORK IS NOT NEW
 Longshore “Shape Up”

 Musicians

 Banquet work

 Construction

 Handyman/odd jobs (and classified ads)



CORPORATE ORGANIZATION OF GIG WORK

Temp agencies

Labor Ready

Adia

Accountemps

Tradesmen



INTERNET “DISRUPTION”
Uber/Lyft, 

Task Rabbit 

Thumbtack

Mechanical Turk 

Fiverr 

Upwork



CHARACTERISTICS OF PLATFORM GIG WORKERS
 Short-term work of a day or less.
 The platform facilitates the transaction between the gig worker 

and the person desiring service.
 The platform does not make assignments of gig workers to 

customers.  
 Compensation for services comes primarily from the customer 

and is paid through the platform, which takes a cut.  
 The platform does not pay employment taxes on behalf of the gig 

worker.
 The platform does not provide workers compensation coverage 

for the gig worker.
 No minimum compensation.  All expenses covered by worker. 
 These characteristics distinguish a gig worker from a temporary 

agency employee. 



WHO ARE THEY?
 Time magazine estimates that gig workers are 

 22% of adult Americans 

 55% “minority” 

 51% Millennials 

 41% urban 



EMPLOYEE vs INDEPENDENT CONTRACTOR
 Runs through employment law
 Drawn from the “common law”
 Defines applicability of many laws

 tax 
 overtime 
 workers comp 
 labor code protections
 collective bargaining
 anti-discrimination
 occupational health & safety
 Obamacare
 tort liability 



HOW CAN WE TELL?
 Courts and agencies examine the whole relationship

 Many factors come into play

 No one factor determinative

 No formula or “algorithm”

 IRS 20-factor test



IRS 20-FACTOR TEST
(1) the worker complies with employer’s instructions about the 
work;

(2) the worker receives training from or at the direction of the 
employer;

(3)  the worker provides services that are integrated into the 
business;

(4)  the worker provides services that must be rendered 
personally;

(5)  the worker does not hire, supervise or pay assistants for the 
employer;



IRS 20-FACTOR TEST
(6)  the worker has a continuing working relationship 
with the employer;

(7)  the worker must follow set hours of work;

(8)  the worker works full-time for the employer;

(9)  the worker does work on the employer’s premises;

(10) the worker does work in the sequence set by the 
employer;



IRS 20-FACTOR TEST
(11) the worker must submit regular reports to the employer;

(12)  the worker receives payments of regular amounts at set 
intervals;

(13)  the worker receives payments for business and or 
travelling expenses;

(14)  the worker relies on the employer to furnish tools and 
materials;

(15)  the worker lacks a major investment in facilities used to 
perform services;



IRS 20-FACTOR TEST
(16)  the worker cannot make a profit or suffer a loss from 
services;

(17)  the worker works for only one employer at a time;

(18)  the worker does not offer services to the general 
public;

(19)  the worker can be fired by the employer; and

(20) the worker may quit work at any time without 
incurring liability.



LITIGATION TO RESOLVE
 Uber/Lyft class actions

 Summary judgment denied 

 “square peg in round hole”



FOR THE JURY IN EACH CASE
 “[T]he jury in this case will be handed a square peg and asked 
to choose between two round holes.  The test the California 
Courts have developed over the 20th Century for classifying 
workers isn’t very helpful in addressing this 21st Century 
problem.”  Cotter v. Lyft, Inc., 60 F.Supp.3d 1067 (ND CA 2015); 
60 F.Supp.3d at 1081-1082. “And because the test provides 
nothing remotely close to a clear answer, it will often be for 
juries to decide.”  Id.

 Same conclusion in the case brought by Uber drivers, 
O’Connor v. Uber Technologies, 82 F.Supp.3d  1133 (ND CA 
2015)(denying summary judgment to Uber).



NO LITIGATION RESOLUTION
 Cotter v. Lyft settled over Teamsters’ objections

 Question of status still open

 All claims released, even those not asserted

 O’Connor v. Uber still going on 

 Class certification reversed by Court of Appeals in 
October



ARBITRATION
 In Uber and most platforms’ agreements now

 Enforceable for all state and federal law claims

 Mohamed v. Uber Technologies, Inc., 848 F.3d 1201, 1206 
(9th Cir. 2016)

 Prohibit class arbitration, legal under Epic Systems

 State law preempted



LEGISLATION--SEATTLE
 Ordinance requiring collective bargaining for drivers of passenger cars (like 

Uber, Lyft, etc.)

 Only applies to independent contractors

 Majority, exclusive representative

 Election conducted by City

 Subjects for bargaining include compensation

 Agreement must by approved by City for compliance with its goals, including 
safety

 Interest arbitration if no agreement, also approved by City



LEGISLATION--CALIFORNIA
 Assembly Bill 1727 (2016)

 All gig workers (not just drivers)

 Those treated by platforms as independent contractors

 “Members-only” approach; not exclusive rep

 Platform must bargain with group meeting minimum

 Enforced and regulated by State

 Freedom of economic action by workers

 Antitrust law expressly negated



ANTITRUST ISSUES
 Price-fixing is a per se violation of antitrust law

 Other things which gig workers might want to bargain 
about could also be “unreasonable restraints of trade”

 Hours of work

 Tipping policies

 Types and conditions of equipment



LABOR EXEMPTION

 Human labor v. business

 Clayton Act § 17 (“The labor of a human being is not a 
commodity or article of commerce.”)

 Los Angeles Meat & Provision Drivers Union v. United 
States, 371 U.S. 94 (1962)

 Taylor v. Journeymen Horseshoers, 353 F.2d 593 (4th Cir. 
1965) 



STATE ACTION EXEMPTION
 State-organized cartels allowed

 Parker v. Brown, 317 U.S. 341 (1943)

 Must have active state supervision
 Cal. Retail Liquor Dealers Ass’n v. Midcal Aluminum, 

Inc., 445 U.S. 97, 105 (1980)

 Municipal government can do this 
 only when clearly authorized by the State 

 and where anticompetitive conduct is foreseeable result



STATUS OF LEGISLATION
 Seattle law

 Antitrust challenge

 Enforcement enjoined

 State action immunity denied

 Chamber of Commerce v. City of Seattle, 890 F.3d 769 (9th Cir. 
2018)

 Litigation continues

 California legislation

 Passed Assembly, then died with end of Leg. session



COMPREHENSIVE LEGISLATION
 Proposed by Brookings “Hamilton Project” 

 Going beyond the “employee or independent contractor” 
dichotomy

 Dealing with the gig worker broadly, not issue by issue

 Federal legislation creating “independent worker” category

 Some but not all employee-type benefits and protections

 Tension with state laws



DIRECT ACTION
 Combinations of gig workers without legislation

 Demand bargaining

 Use economic force 

 Antitrust 
 Uber/Lyft use vehicles

 Task Rabbit, Mechanical Turk, etc. pure labor

 Many logistical questions


