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CHAPTER 1. FEDERAL LEGISLATION AND AGENCY RULES
Section A. Occupational Safefy and Health Administration (ooOSHA'o)
Public Notices of Fines - Drasticallv Reduced. Under previous administrations, OSHA had posted
notices of fines issued to employers who were found to be in violation of a workplace safety rule
on a regular basis. The Obama administration averaged 460 such notices per year. The Trump
administration had not issued a single notice of a fine until April 2l,20ll when it advised of a
$ 1.5 million fine against a drain cleaning company where two employees had died in an accident.
Since that notice, there have been a handful of other notices issued. However, the overall volume
continues to be historically low for any administration from either pafty.

Electronic Reporting DelaLed. In May 2016, OSHA issued final rules to "Improve Tracking of
Worþlace Injuries and Illnesses" and to deter retaliation against workers who report injuries. The
rule, which went into effect January I,2017, requires certain employers to submit worþlace injury
and illness data electronically to OSHA. Electronic reporting under the new administration has
been delayed until a stated effective date of December 1,2017, at which point it is expected to be
operational.

Timins Requirements. For years, OSHA has taken the position that it has up to five and a half
years after an alleged violation to issue a citation to a company.In20l2, a court held that OSHA's
interpretation was inconsistent withthe wording of the law, which only gave the agency six months
to bring charges. In December 2016, the Obama administration issued a rule to circumvent the
court decision and restored the five-and-a-half-year period. The U.S. House of Representatives,
however, recently repealed that rule and the Senate is expected to follow suit. Some have argued
that if the period to bring claims was reduced to six months, injury reporting would become
voluntary, because it would be virtually impossible to bring charges within that time frame.
Employees would still presumably have a private cause of action if they believed their employers
were not following the rules, including whistleblower protections.
Anti-Retaliation Requirements. Other OSHA provisions went into effect August 10,2016, which
seek to deter retaliation against workers that report injuries, including: (1) employers must advise
employees of their right to report injuries by posting a qualifying poster or conveying its content;
(2) procedures for reporting work-related injuries and illnesses must be reasonable and not deter
or discourage employees from reporting; and (3) that employers may not retaliate against
employees for reporting work-related injuries or illnesses.
Comments: Drug Testins. Although the new rule does not specifically address drug testing, the
commentary associated with the rule warns employers that mandatory post-accident testing
programs may violate the new rule if they are pretext for retaliation against employees who report
injuries. OSHA warns that, although post-accident testing may be reasonable in some
circumstances, mandatory drug testing after every accident is a form of intimidation that
discourages employees from reporting workplace injuries. OSHA explained that post-accident
employee drug testing and incentive programs are still possible under the new rule and that
employers do not need to specifically suspect drug use before testing; however, employers should
only require drug testing if there is a reasonable possibility that drug use by the employee who
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reported the accident contributed to the injury. Additionally, if the method of drug testing only
indicates recent use of the drug, but not actual impairment, it may also unreasonably deter
reporting.

Section B. Equal Employment Opportunity Commission ("EEOC")
Guidance Issued on Rights of Employees with Mental Health Conditions. On December 12,2016,
the EEOC issued guidance observing that mental health discrimination claims are on the rise,
noting that it processed 5,000 such complaints and obtained approximately $20 million for
employees who were denied accommodations in 2016. The guidance reiterates that individuals
with mental health conditions are entitled to accommodations and a harassment-free worþlace.
The guidance further asserts that, when an employee cannot do his or her job because of mental
illness, even with workplace accommodations, that employee may still be entitled to an
accommodation in the form of unpaid leave. That unpaid leave may come even after the employee
has exhausted federal and state family leave eligibility.
Updated Guidelines Issued onNational Origin Discrimination. OnNovember2I,2016, the EEOC
released its new enforcement guidance on national origin discrimination. While the guidelines do
not set any new standards, they very clearly provide a summary of existing standards, including
the fact that an employer may not base an employment decision on a foreign accent unless the
ability to communicate in English is required to perform the job effectively or that the accent
materially interferes with performance. Neither may an employer segregate employees of a
particular ethnicity by placing them in jobs which do not have public contact.
Revised EEO-l Form Issued. In October 2016, the EEOC released an updated EEO-1 reporting
form affecting employers with 100 or more employees, and federal contracts with 50 or more
employees. For the first time, the form will require those covered employers to provide employee
pay data as reflected in Box 1 of their W-2 forms. Critics of the new form argue that relying on
W-2 earnings may show an apparent pay disparity where none actually exists. For example, when
one employee exercises stock options in a year and another does not. The new form must be used
for 2017 , although the date for usage has now been extended to March 3I,2018 to allow employers
more time to collect and report data.

Section C. Department of Labor ("DOL")

DOL V/ill Not Defend FLSA Exemption Salar)¡ Floor Increase. In late 2016, the DOL issued new
guidelines that doubled the salary floor required for the so-called "white collar" exemption to
FLSA overtime laws. That law was blocked by a federal court in Texas prior to implementation.
Nevada v. tl^S. Department of Labor, 227 F. Supp. 3d 696 (5th Cfu. 8l3llI7). In a briefing
submitted to the Fifth Circuit Court of Appeals, the DOL asserted that although it had the authority
to increase the salary floor, the increase proposed by the previous administration overstepped and
was not valid. The DOL has since opened the matter of the salary floor to public comment and restarted the rulemaking process.
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Section D. Department of Education (ooDOE")
Campus Sexual Assault Guidelines Under Review. On September 7, 2017, the Secretary of
Education indicated that the DOE would commence a formal notice and comment period to gather
information and evidence before making revisions to current college requirements relating to how
cases of sexual assault are investigated and prosecuted at schools. Under 201 I guidelines and a
"Dear Colleagues" letter to schools that received public funding, including financial aid subsidies,
colleges were put on notice that failure to investigate and prosecute claims of sexual assault on a
lower evidentiary standard of "preponderance of the evidence" could result in the school losing its
federal funding. Critics have argued that the lower standards have made the process unfair to
accused students who may not be given adequate due process under the lower evidentiary standard.
Transgender Guidance Withdrawn. A February 22,2017 'oDear Colleague" letter from the DOE
formally withdrew previous department guidance, which asserted that Title IX's prohibition of
discrimination "on the basis of sex" provided that students were entitled to use sex segregated
facilities based on gender identity. The letter signaled that the DOE under President Trump would
not support interpretations of Title IX requiring schools to allow transgender students to use the
bathroom or locker room coffesponding to their gender identity, as opposed to the gender listed on
their birth certificate. The letter does not suggest new guidance, but rather asserts that the original
guidance lacked "extensive legal analysis." In response, the Supreme Court vacated and remanded
a case it had accepted on the issue, G. G. v. Gloucester Cty. Sch. Bd., and instructed the lower court
to review its decision in the absence of the previously issued guidance.

Section E. Executive Orders and Actions

"Blacklistins Rule" Blocked. On March 27,2017, President Trump signed legislation blocking the
DOL's "blacklisting rule," which required federal contractors to report labor violations. The
blocked regulation required employers bidding for federal contracts over $500,000 to report to the
government any labor violations committed or alleged in the last three years. Violations of federal
laws regulating worþlace safety, \ /ages, and discrimination were considered reportable. The
resolution signed by President Trump not only repeals the previous regulation, but also prevents
the DOL from reissuing the rule or a substantially similar rule in the future. The resolution came
to the President's desk through the Congressional Review Act (CRA), which allows the President
and Congress to block agency rules and prevents a minority in the Senate from filibustering. The
CRA allows invalidation of a regulation with a joint resolution of disapproval of the regulation
from a simple majority of both Congressional chambers and the President's signature.

CHAPTER 2. OREGON LEGISLATION
'Website

Active. A new program encouraging Oregon workers to save for retirement,
OregonSaves, now has an active web page and takes effect soon, depending on the size of your
business. At OregonSaves.com, employers can now find forms, information, and opt out steps for
the program which require that employers either provide a retirement savings option at work or
enroll employees in a new state program. To comply, employers will be required to register their
business through the OregonSaves Internet portal or file for exemption from the program. An
employer offering a qualified retirement plan (e.g. 40lk plan) to some or all of its employees may
OregonSaves
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opt out of the program entirely. Employers that do not opt out are required to register employees
for automatic contributions to the OregonSaves program to help them plan for retirement.
Employees can "opt in" for any percentage of saving from their paychecks, and may affirmatively
opt out if they wish not to participate. If an employee does not select a savings amount, it will
begin at 5%o per year and increas e lo/o each year until reaching a 10o/o max. The rollout will take
place during the course of the next year and the timing will depend on the employer's size with
larger employers being required to comply sooner. Employers with more than 100 employees must
comply by November 15, 2017.

Fair Work V/eek Act. In July 2017, the Oregon Legislature passed a law requiring certain
employers to provide employees advanced notice and other accommodations around scheduling.
Oregon employers with more than 500 hourly employees worldwide in either retail, food services,
or hospitality industries will be required to provide advanced notice to employees of their work
schedules or face penalties. The law is set to take effect July 1, 2018, but does not have a
mechanism for private enforcement until July I, 2024. Initially, qualifying employers will be
required to provide employees with good faith estimates of their schedules and hours upon hire,
and post schedules at least seven days in advance. By January l, 2020, employers must post
schedules 14 days in advance. Further, hourly employees must have 10 hours of "rest" in between
shifts and employers cannot retaliate against an employee for expressing scheduling preferences,
though the employer is not required to act on those preferences. Under certain circumstances, some
employees can participate in a "volunteer" standby list to work on short notice.

Manufacturing Overtime Laws. In July 2017, the Oregon Legislature passed a law clarifying that
hourly workers in manufacturing are entitled to receive overtime equal to either time worked over
ten hours a day or forty hours a week, whichever is greater, The new law seeks to clarify issues
raised by a July 2017 case filed by employees of a Portland bakery that alleged they should be
entitled to the total sum of daily and weekly overtime hours, meaning that if they work I t hours
one day and 42 hours for the week, they would receive 3 hours of overtime. Under the updated
rule, manufacturing workers that work I t hours in a day and 42 hours for the week would only be
entitled to 2 hours of overtime.
V/hat is still unclear is the extent of the reach (for BOLI enforcement purposes) of the definition
of "mill, factory, or manufacturing establishment." The court case at the center of the overtime
dispute involves a commercial bakery, Portland Specialty Baking. Most would not consider a
bakery to fall into one of these three classifications. An expansive reading opens the door for
additional enforcement actions against unsuspecting employers engaged in businesses that are not
typically considered to be a mill, factory, or manufacturing establishment. This expansive
interpretation may go so far as to capture many brewers in Oregon's booming microbrewery
industry.
Cap on Weekl)' Hours Worked. In the same bill that clarif,red overtime laws, the legislature also
limited the amount of hours' manufacturers can work in any given week to 55 hours, or 60 hours
upon employee request. Manufacturers that work with perishable goods which require employees
work longer hours to avoid lost product may apply for exemptions to the limit, for workweeks up
to 84 hours a week for a limited period of time. The weekly caps take effect January 1, 2018, and
the penalties for violating the weekly cap rule are significant with a minimum penalty of $2,000

PageT oÍ 35

to $3,000 per claim, and the potential to recover liquidated damages of double

damages, and

attorney fees.
Oregon Pa)¡ Equit)¡ Act of 2017. On June 1,2017, Governor Brown signed the Equal Pay Act of
2017 into law to address pay disparities among women, minorities, and other protected classes.
The Equal Pay Act prohibits employers from compensating certain protected classes at a rate less
than other employees for work requiring substantially similar knowledge, skill, effort,
responsibility, and working conditions. Protected classes listed in the Act include race, color,
religion, sex, sexual orientation, national origin, marital status, veteran status, disability, and age.
The Act provides that pay differences may be lawful only if based on certain factors, including a
seniority system, a merit system, measurable differences in quality or quantity of work, work
locations, travel, education, training, or experience. Employees who believe that they have been
discriminated against on the basis of unequal pay in violation of the Act will have a private right
of action beginning January I,2019. Additionally, the Act affects hiring practices, as it prohibits
employers from seeking information about an applicant's prior compensation or setting
compensation based on the applicant's past or current compensation levels. This part of the Act is
scheduled to take effect September 9,2017, at which point BOLI will have the authority to enforce
it and issue civil fines. Effective January I,2024, employees will have aright of private action
against prospective employers if asked about pay history.
Oregon New Itemized Pa)¡stub Requirements. As of January 1, 20Il , employers in Oregon must
include additional categories of information on itemized paystubs. Part of the intention is to
provide greater transparency in pay practices. Among other details, the paystub must provide
information about: rates of pay; whether the employee is paid by the hour, shift, day or week, or
on a salary, piece or commission basis; the amount and purpose of each deduction made during
the pay period; the regularly hourly rate of pay; the overtime rate of pay; the number of regular
hours worked and the pay for those hours; the number of overtime hours worked and pay for those
hours; the piece rate, the number of pieces completed at each rate, and the total pay for each rate.
The employee must expressly consent for an employer to be authorized to send itemized
information in electronic form, and they must have the capacity to print or store the statement at
the time of receipt. Records must also now be retained by the employer for three years from an
employee's date of termination and must be provided to the employee for inspection upon request,
consistent with federal rules.

Oregon's Minimum Wage Increases. On July l, 2016, Oregon began pioneering a unique and
complex multi-tiered minimum wage system with significant annual increases. No other state has
a minimum wage system like this today. Under the new law, the state will be split into three
geographic regions with three different minimum wage rates and three different rate increase
schedules. The minimum wage rates will steadily increase at different rates in each subsequent
year, as described in the chart below. By July 1,2023, the standard minimum wage will rise to
$13.50 per hour, while minimum wage for employers in the Portland Urban Growth Boundary
(UGB) will be 514.74 per hour, and nonurban counties will be $12.50 per hour. After2023, annual
increases for the base minimum wage will be pegged to the cost of living index. Employers in the
Portland UGB will pay apremium of $1.25 per hour over the adjusted base rate, while a discount
of $ L00 per hour will apply to employers in the nonurban counties. The rate schedule is below:
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Employers' first task under the new law is to determine where their business is located for purposes
of determining what rate will apply. BOLI has released the final version of rules defining the
"employer's location." The rules adopted are substantially different from early drafts, but still
focus on the employee, not the employer's location.

For example, if an employee performs more than 50% of his or her work (per pay period) at a
permanent fixed business location in Oregon, the employee's wages will be based on the location
of the business. On the other hand, if an employee performs more than 50o/o of his or her work (per
pay period) in a location other than the employer's fìxed location, the employee is to be paid based
on the actual location of the work. One exception to this is delivery drivers who begin and end
their day at a permanent fixed business location; they will be paid based on the location of the
business.
The rules impose a recordkeeping requirement on the employer to track the location of hours
worked for each individual employee that works in more than one region during a pay period, so
it can be determined which minimum wage rate should apply. Employers are relieved of this
recordkeeping requirement if they pay the employee the highest minimum wage for the region in
which the employee worked.
Oregon Sick Leave. As of June I ,2016, Oregon employers must implement a sick leave policy
that will allow an employee to eam and use up to 40 hours of sick time per year. Sick time is
protected and employers must not retaliate or discriminate against an employee who inquires
about, requests, or uses protected time.

Accrual: Sick time must accrue at arate of at least one hour for every 30 hours worked, unless the
employer elects to frontload sick time. Employees begin to earn and accrue sick time on the first
day of employment.
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Carryover: An employee may caffy over up to 40 hours of unused sick time from one year to the
next, but an employer may limit an employee to accruing no more than 80 hours of sick time and
to using no more than 40 hours of sick time in ayear.
Use: Employees may use sick time beginning their 91st day of employment and it may be used for
the employee's own physical or mental illness, injury, or health condition (including routine doctor
or dentist appointments), for the care of a family member, for absences due to domestic violence,
or in the event of a public health emergency. The employee cannot be required to find a
replacement worker or work an alternate shift as a condition of, or to make up for, the use of sick
time.
Increments of Use: Employers must allow employees to use sick time in hourly increments unless
to do so would impose an undue hardship on the employer and the employer has a policy that
allows an employee to use at least 56 hours of paid leave per year fhat may be taken in minimum
increments of four hours.
Paid Sick Time: Employers with 10 or more employees must provide paid sick time. However, the
threshold number of employees for paid sick time drops to six for employers that maintain any
office, store, restaurant or establishment within the City of Portland. Sick time must be paid at the
employee's regular rate of pay.

Unpaid Sick Time: Employers with fewer than 10 employees (or fewer than six for Portland
employers) must offer unpaid sick time, but may elect to offer it as paid.
Vacation/PTO: Employers are free to provide for more generous sick leave policies and may
comply with the law through vacation or paid time off policies so long as the minimum
requirements are met. In 2017, the Oregon Legislature clarified and reinforced this rule, but
emphasized that the first 40 hours of accrued time, or 80 hours of banked sick leave, must meet
the strict requirements of the law, such as notice not being required if impractical and leave
permitted in hourly increments
Employee Notice Requirements: For planned sick time use, employers may require that employees
comply with the usual notice and procedural requirements for absences and requesting time off so
long as those requirements do not interfere with the employee's ability to make use of accrued sick
time. However, an employer may not require more than l0 days' advance notice of foreseeable
leave and the employer must allow leave without notice for unplanned absences.

Limited Union Exception: The law provides a limited exception for employees whose terms and
conditions of employment are covered by a collective bargaining agreement, who are employed
through a hiring hall or similar referral system, and whose employment benefits are provided by a
joint multi-employee trust or benefit plan. Other unionized workers who do not fall within this
exception must be provided sick time in accordance with the law.
The new law pre-empts several local ordinances and rules providing paid sick leave, including in
Portland and Eugene.
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Criminal Backsround Checks. Oregon's statewide ban-the-box law went into effect
January I,2016, making it unlawful for employers in Oregon to solicit information from an
applicant about criminal convictions prior to an initial interview. The law seeks to improve the
prospects for individuals with a criminal conviction by providing them with an opportunity to
explain past issues or possible misunderstandings with their employer. The law does not change
what employers can screen for, only when they can consider the applicant's criminal background.
Since July 1, 2016, the City of Portland has enforced its own, more stringent, ban-the-box
ordinance which requires employers to: (1) delay a criminal background check until after making
a conditional job offer; (2) not consider certain criminal records; and (3) perform an analysis before
rejecting an applicant on the basis of a prior criminal conviction. Excluded from the ordinance are
law enforcement agencies, jobs involving direct access to children, and jobs presenting public
safety concerns, among others. If an employer is not exempt, it may not inquire about an
applicant's criminal history until after a conditional offer of employment has been made. The
ordinance does not require employers to hire individuals with a criminal background, but
employers are forbidden from refusing to hire an applicant based on the following: arrests not
leading to convictions (unless the matter is pending), expunged convictions, or charges resolved
through the completion of diversion or similar program (unless the charge involved attempted or
actual physical harm). Before rescinding a conditional job offer, employers must assess the
relevance of the job applicant's criminal history in relation to the job. The assessment must take
into account the nature and gravity of the criminal offense, the time that has elapsed, and the nature
of the job. The ordinance does not suggest that the City would challenge an employer's judgment
or reasoning on those issues, so long as there is evidence that the analysis did in fact occur.
Paycheck Fairness Act. On January l, 2016, Oregon's Paycheck Fairness Act went into effect
making it unlawful for employers to discriminate against an employee for inquiring about,
discussing, or disclosing the wages of the employee or of another employee. The law also forbids
discrimination based on an employee making a wage claim after learning of wage information
from another employee. The goal of the law is to eliminate discrimination in pay by allowing an
open discussion of wages among employees. One important exception relates to employees who
have access to wage information of other employees as part of their job function and disclose that
information to someone not authorizedto access it on their own. In other words, someone in HR
cannot print everyone's pay information and distribute it around the office; the initial disclosure
must have been voluntary and authorized.

CHAPTER 3. WASHINGTON LEGISLATION
Health)' Starts Act. In July 2017, the Healthy Starts Act went into effect providing specific civil
rights protections for pregnant employees. If a pregnant employee works for an employer with 15
employees or more, they have the right to the following accommodations:

1.

2.
3.
4.

Providing frequent, longer, or flexible restroom breaks;
Modi$ing a no food or drink policy;
Providing seating or allowing the employee to sit more frequently; and
Limiting lifting to 17 pounds or less.
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In addition, a pregnant employee may have rights to other workplace accommodation(s), as long
as there is no significant difficulty or expense to the employer. These are:
5

.

6.
7.
8.

Job restructuring, including modifying a work schedule, j ob reassignment, changing
station, or providing equipment;
Providing a temporary transfer to a less strenuous or hazardous position;
Scheduling flexibility for prenatal visits; and

a

work

Providing any further accommodations that the employee may need.

Employers may not ask for written certif,rcation from a healthcare professional for the
accommodations in 1-4 above. Employers may request written certification from a health care
professional regarding the need for the accommodations in 5-8 above, or for restrictions on lifting
less than 17 pounds.
Washington Paid Sick Leave. As a result of a November 2016 ballot initiative, V/ashington will
have a new sick leave statute effective January 1,2018. The new statute will be similar to the
Oregon statute and requires the following:

o
.
o
.
o

Accrual of at least one hour for every 40 hours worked;
Employees may begin using paid sick leave on the 90th calendar day after starting
employment;
No requirement to cash out sick time upon termination, but if the employee is rehired within
12 months any unused sick leave must be reinstated;
Employers may provide more generous leave policies or permit use of paid sick leave for
additional purposes; and
No cap on the amount of sick time that an employee may accrue, which may make
frontloading time difficult if schedule is hard to predict.

V/ashington Paid Family Leave. Washington State joins California, New Jersey, Rhode Island,
and New York in guaranteeing paid family and medical leave for workers. Employees would be
eligible to use the benefit for child birth, adoption, or serious medical condition of the worker or
worker's family member. Under the law, both employers and employees pay into the system and
weekly benefits are calculated based on a percentage of the employee's wages and the state's
weekly average wage, currently at $ 1,082. The weekly amount that could be paid to an employee
would be capped at $1,000 a week.
Employees can be eligible for the benefit after working 820 hours (about 103 days). The benefit is
paid in the form of an insurance type benefit (i.e. workers' comp), which is funded by premiums
deducted from employee pay and employer contributions. Premiums of .4% of wages will start
being collected January 7,2019,with63%o being paid by the employees and 37o/opaid by the
employers. An employee who makes $50,000 ayear would pay $2.42 a week and their employer
would pay $1 .42 aweekfor a weekly potential benefit of about $703. The law is scheduled to take
effect July 1, 2020.
The Oregon legislature is expected to pass comparable legislation in its next legislative session.
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CHAPTER 4. STATE AND F'EDERAL CASE LAW
Section A. Age Discrimination in Employment Act ((ADEA'')

Merrick v. Hilton Worldwide, Inc,, 867 F.3d I I39 (9th Cir. 8116117). The Ninth Circuit affrrmed
that proof of a younger replacement is not required to sustain a case for age discrimination. Instead,
a plaintiff may establish a case by showing through circumstantial, statistical, or direct evidence
that the discharge occurred under circumstances giving rise to an inference of age discrimination.
The employer may nonetheless be able to overcome such a showing by proving that they had valid,
nondiscriminatory reason for the termination.
Villarreal v. R,J. Reynolds Tobacco Co., 839 F.3d 958 (1lth Cir. 1015116\ cert. denied, 137 S. Ct.
2292 (.6126117\. The Eleventh Circuit held thata federal age-bias law does not allow disparate
impact claims by older applicants, who can only sue for intentional bias. The case involved a 49year-old applicant who was not selected for a territory manager position targeted toward applicants
"2-3 years out of college" and recruiters who were told to avoid applicants "in [the] sales force for
8-10 years." The court held that the EEOC's contrary interpretation of the ADEA was not entitled
to deference because it contradicted the plain language of ADEA, which limited disparate impact
claims to employees, to the exclusion of applicants.
Guido v. Mount Lemmon Fire Dist.,859 F.3d 1168 (9th Cir.6lISlIl). The Ninth Circuit held that
minimum employee requirements for qualification under the ADEA do not apply to political
subdivisions in the same way that they do to employers. The district court initially granted
summary judgment on the grounds that two firefìghters could not bring suit against their Fire
District because the district had less than20 employees and thus was not a qualifying "employer"
under the ADEA. The Ninth Circuit reversed and remanded, holding that because the Fire District
was technically an unincorporated political subdivision, the 20 employee minimum did not apply
and the employees could bring suit under the ADEA.

Karlo v. Pittsburgh Glass Works, LLC,849F.3d6I (.3rdCir.lll0ll7\. The Third Circuit held that
workers in their 50s can sue under the ADEA when an employment policy has a disparate impact
on them as compared to workers in their 40s. In so doing, the Third Circuit rejected prior contrary
rulings from the Second, Sixth, and Eighth Circuits. The ruling opens the door in some
jurisdictions for an employee to argue that, statistically, an employer's policy unintentionally
discriminates against workers in their 50s, 60s, or 70s as compared to younger employees over 40.
Section B. Gender Discrimination
Nichols v, Tri-Nat'l Logistics, Lnc..809F.3d981 (,9thCir.114116\^reh'g denied^2016U.5. App.
Lexis 2438 (8th Cir.2/11i161. An employee can pursue a sexual harassment claim against her
employer when supported by conduct that occurred outside the workplace and during non-business
hours. The employee was a female long-haul truck driver partnered with a male employee. She
claimed that the male employee's actions created a hostile work environment after she refused to
have sex with him for $800. In holding that the employer was not entitled to summary judgment,
the court held that there was a question of fact as to when the employee reported the offensive
conduct and whether her employer took appropriate action within a reasonable time. The dissent
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argued that the only credible evidence was that the employer re-assigned the employee within a
couple days of her first complaint, and even that delay came after the employee declined the
employer's offer to immediately re-assign her.

Section C. LGBT Discrimination

v.A
85 F
8/1
In July 2017, the U.S. Department of
7
Justice signaled a significant policy change by filing an amicus brief with the U.S. Court of
Appeals and taking the position that Title VII of the Civil Rights Act does not protect employees
from discrimination based on sexual orientation. At issue was a case brought by the estate of a
skydiving instructor that alleged he was fired after he told a client he was to jump tandem with that
he was homosexual, so her husband should not be anxious about them being strapped together for
the jump. At the present time, there is a circuit split with respect to whether the gender
discrimination protections of Title VII extend to protect discrimination on the basis of sexuality.
Hivelv v. Ivy Tech Cmty. Coll. of Ind., 853 F.3d 339 (7th Cir. 4l4ll7). The Seventh Circuit held
that individuals are protected from discrimination on the basis of sexual orientation under Title
VII of the Civil Rights Act. The plaintiff was a part-time adjunct professor at the college and had
applied for numerous full-time positions over the course of several years, and was denied for each.
Believing she was spumed based on her sexuality, she brought discrimination claims against the
school. The court held that any discrimination based on assumptions of what the proper behavior
is for someone of a certain sex is discrimination based on sex and is prohibited.
EEOC v. R.G. & G.R. Harris Funeral Homes, Inc., 201F. Supp.3d837 (E.D.Mich.8118116\.The
court held that gay and transgender employees were expressly not protected from discrimination
by Title VII of the Civil Rights Act, but that those individuals could pursue a theory based on
gender stereotype discrimination. The court, however, granted partial summary judgment to the
defendant on the basis that the employer was permitted to prohibit employee cross-dressing under
the Religious Freedom Restoration Act (RFRA) and that the EEOC had failed to seek the least
restrictive means of reconciling the employee's rights under Title VII and employer's rights under
the RFRA.
Section D. Pregnancy Discrimination

Neidighv. Select Specialn Hosp., 664Fed. Appx.217 (.3rdCir.11130116\ (notbindingprecedent\.
In affirming summary judgment, the court held that an employer's previous documentation of
complaints against an employee, final warning, and then a subsequent employee incident provided
a sufficient legitimate, nondiscriminatory reason for employee termination. The court held that the
employee could not prove the employer's decision was pre-textual discrimination based on her
pregnancy solely based on the proximity of her termination to her announcement that she was
pregnant. This case illustrates the importance and benefit of having good procedures in place for
systematic and consistent disciplinary decisions. In addition to being best-practices, those systems
help to avoid situations where an otherwise underperforming employee becomes part of aprotected
class through circumstances. Note: Oregon does not follow the McDonnell Douglas Corp. v.
Green burden shifting analysis on sì.rmmary judgment that the Court of Appeals applied here.
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Section E. Americans with Disabilities Act (ooADAo')
v. C. Ross
LLC. 33 AD
An
Alabama district court held that an employer rescinding a job offer after noticing that the plaintiff
needed a service dog was not entitled to summary judgment. Plaintiff, who had previously been
diagnosed with a number of psychological disabilities, brought a service dog with her to a job
interview. After receiving the job offer, the offer was rescinded when a background check revealed
that she had a pending misdemeanor charge. After rescinding the offer, allegedly based on the
misdemeanor charge, the company offered the position to another candidate whose background
check also revealed a criminal charge. In denying summary judgment, the court held that the two
candidates were similarly situated with the exception of the plaintiffls disability and need for a
service dog.

Barbuto v. Advantage Sales & Mktg,, LLC. 477 Mass. 456 (.7ll7lI7). The Supreme Court of
Massachusetts held that employers may be required to reasonably accommodate the use of medical
marijuana outside of the worþlace. The opinion was the first of its kind, in which the court opined
that the classification of marijuana as a Schedule I drug under federal law does not make it per se
unreasonable as an accommodation. The court tempered the scope of its ruling by clarifying that
if an employer's policy bans the use of marijuana, then the employer must engage in the interactive
process and explore other available options for reasonable accommodations. If no effective
alternative exists, the employer would ultimately bear the burden of proving that the employee's
use of marijuana would be an undue hardship on the employer. While this case has potential
important national implications, Oregon courts have already made clear that no such similar claim
is recognized under Oregon law. See, Emerald Steel Fabricators, Inc. v. BOLI,348 Or. 159 (2010)
(holding that "Oregon employers are not required to accommodate the medical use of marijuana
and are not required to engage in the interactive process regarding potential accommodation").

Credeur v. Louisiana, 860 F.3d 785 (.5th Cjr. 6123117\. The Fifth Circuit held that a trial attorney
with a disability that prevented her from attending trial was not a "qualified individual" under the
ADA and therefore she was not entitled to an accommodation. A litigation attorney for the
Louisiana Attorney General's office brought suit against the State Department of Justice (DOJ)
for failure to accommodate, harassment, and retaliation after the DOJ denied her continued
requests to work from home following serious medical complications. To be a qualified individual
under the ADA, she had to prove that she was able to perform the "essential functions" of her
position with or without reasonable accommodation. In affrrming summary judgment for the DOJ,
the court reasoned that the attomey was not a qualified individual within the meaning of the ADA
because she could not perform an essential function of her job-regular attendance in the office or
at trial.
2017 US Dist. LEXIS
The Eastern
District of Pennsylvania held that gender dysphoria is a protected disability under the ADA.
Shortly after being hired, the plaintiff was diagnosed with gender dysphoria, also known as Gender
Identity Disorder, which limited her major life activities, including interacting with others,
reproducing, and social and occupational functioning. The plaintiff alleged that her employer
discriminated against her on the basis of her disability by failing to allow her to use the women's
restroom, failing to provide the correct nametag, and failing to provide her with a gender-matching
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uniform. In denying the employer's motion to dismiss the complaint, the court held that the ADA
could be read to protect individuals with gender dysphoria when it inhibits major life activities and
that the plaintifls claims, as alleged, could constitute an actionable claim.
Grant v. Crv. of Erie. 542 F. App'x. 21 (W.D.N.Y. 5/18/17). A federal district couft in New York
denied summary judgment in a disability discrimination case where the employer did not have an
"essential job function" that it relied on in its defense of the applicable job description. After the
employee sustained an injury to her arm, she was terminated because she could not move or
restrain residents at the youth detention centet where she worked. The court denied summary
judgment for the detention center, holding that the employee's job description did not expressly
mention "an ability to restrain residents" as an essential function of the job.
Stevens v. Rite Aid Corp..851 F.3d 224 (2nd Cir. 3121117\. The Second Circuit overturned a$2.6

million jury award in favor of a pharmacist who alleged his needle phobia prevented him from
administering immunizations, deciding as a matter of law that his termination was not unlawful
under the ADA. The ADA requires that employers accommodate qualified individuals with
disabilities who can perform the essential functions of their job. Rite Aid had terminated the
pharmacist soon after leaming he could not administer immunization shots without a risk of
passing out from fear. The court upheld the termination as lawful, holding that the employer had
clearly established that administering immunization shots was an essential function of the job. The
court also rejected the pharmacist's suggested accommodations, which included hiring an assistant
to administer shots for him, as that would merely relieve him of an essential function of the work
that he was hired to perform.

1lth Cir.

4l7116 cert,
137 S. Ct.592 r2lt2l1
The court affrrmed that anemployee has the burden to identify an accommodation for her disability
and the burden of demonstrating that the requested accommodation is reasonable. If the employee
fails to identify a reasonable accommodation, the employer has no affirmative duty to show undue
hardship to provide an accommodation. As applied, the court held that the employer had no duty
9

to search for or suggest another position for the employee that would accommodate her
restrictions; rather, it was the employee's duty to identify and suggest alternative arrangements.
,s

v. Sr.
Inc 842 F.3d 1333 11th Cir. l2l7l16 Employers are not required
to re-assign disabled workers into open positions ahead of more qualified nondisabled employees.
The ADA provides that, subject to exceptions, an employer must make a reasonable effort to
accommodate a disabled employee. V/hile the ADA suggests that re-assignment "may" be an
acceptable accommodation, re-assignment is not mandated, nor always reasonable. Rather, the
employer need only allow a disabled person the opportunity to compete equally for a vacant
position. The court asserted that to hold otherwise would discriminate against non-disabled
workers. In sum, businesses should consider re-assignment as an optional accommodation for
disabled employees, but are entitled to deference with respect to their business judgment and best
practices, and may promote the best qualified applicant for any given position.

Kowitz v. Trinitlt Health, 839 F.3dl42 (.9th Cir. 10117116\. The Eighth Circuit held that an
employer may have been aware of an employee's need for an accommodation to complete CPR
recertification or a job reassignment while she continued to recover from neck surgery. The
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decision was significant because it reaffirmed, and arguably extended, the concept that an
employee need not use "magic words" to invoke the ADA's interactive job-accommodation
process. The court held that, in addition to not needing to use specific words, a request for an
accommodation may be implied from the circumstances and context of the situation. Inthis matter,
the employee's doctor's note that the employee would have continuing medical restrictions should
have been sufficient to initiate the interactive process and explore potential accommodations. The
dissent argued that the court's decision essentially eliminates the standing requirement that an
employee take some affirmative action to request an accommodation.
Mendoza v. Roman Catholic Archbishop o.f L.A.^ 824 F.3d ll48 (,9th Cir. 617l16\. In affirming
summary judgment, the Ninth Circuit held that an employer's failure to have full-time employment
for someone taking extended medical leave is not, in itself, discriminatory or actionable. When the
plaintiff took a 1O-month leave, her supervisor took over her bookkeeping duties and decided that
they only needed a part-time employee to do her job when she returned. The plaintiff declined the
part-time job and brought an action for failure to reinstate her, claiming disability discrimination.
The plaintiff, however, could not show that the church's legitimate, nondiscriminatory reason for
not returning her to work was a o'cover" for discrimination and could not show that a full-time job
was otherwise available or that the church was motivated by her disability in reducing her work to
a part-time position.
Section F. Religious Discrimination

Chavis v. Wal-Mart Stores 8., LP, U.S.Dist. lIIl37 (.S.D.N.Y..7ll8ll7\. In granting summary
judgment for the defendant, the Southern District of New York held that forcing an employee to
use vacation days to avoid working on a religious holiday did not constitute discipline and was
therefore not discrimination on the basis of religion. Plaintiff held a position at Wal-Mart that
required she work Sundays in violation of her religious beliefs. Wal-Mart offered her the option
of transferring to a position that did not require her to work Sundays or using her vacation day to
avoid Sunday work. Plaintiff filed a lawsuit alleging that the options provided by Wal-Mart
constituted "discipline" and unlawful religious discrimination. The court reasoned that forcing an
employee to use vacation days did not constitute an "adverse employment action" under the law
because she was not deprived of a material benefit, but simply chose to use the benefit in a
particular way.
EEOC v. UPS. 2017 U.S. Dist. LEXIS 101564 (E.D.N.Y. 6/2911î. The EEOC alleges that since
2004,UPS has violated Title VII in failing to hire or promote individuals whose religious practices
conflict with the company's grooming and appearance policies. Those policies require that male
employees' hair not grow below collar length. Title VII requires employers to accommodate the
religious beliefs of employees and applicants unless doing so would cause "undue hardship" to the
employer. Update: This case is proceeding through initial motion practice and on lune 29,2017,
the court granted in part and denied in part plaintiff s motion to strike certain affirmative motions.
EEOC v. United Health Programs qf Am., Inc..2l3 F. Supp. 3d 377 (.E.D.N.Y.. 9130116\. V/hen
an employer tried to adopt a system of nontraditional beliefs to "bring harmony" to its worþlace,
the system of beließ met the requirements to be a protected "religion" under the Constitution and
federal statutes, and the court determined that the nontraditional system of beliefs may qualify as
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a religion. The court found that the "Onion head" practices included keeping the lights dim,
buming candles, praying and discussing personal matters with colleagues as well as reading
spiritual texts. Employees were also asked to thank god for their jobs and required to say "I love
you" to managers and coworkers. The beließ were "more than intellectual" since they required
believers to disregard their own self-interest in favor of adhering to the "Onion head" tenants.
Section G. Free Speech in the Workplace

F.3d 813
Cir.8l23lI
The Ninth Circuit affirmed a
district court's order denying a preliminary injunction to a high school football coach who was
suspended for kneeling to pray on the fifty-yard line after games. The coach brought suit under the
First Amendment and Title VII of the Civil Rights Act of 1964, and sought a preliminary injunction
to allow the prayer while his suit was pending. Because the coach's speech fell within the technical
scope of his job responsibilities as a public school employee, the coach was acting as a public
employee at the games and the school district was permitted to order the coach to stop engaging
in his prayer. The court held that when public employees make statements pursuant to their official
duties, the employees are not speaking as citizens for First Amendment pu{poses, and the
Constitution does not insulate their communications from employer discipline.
Brandon v. Maricopa Cty., 849 F.3d 837 (gth Cir. 2l23lI7). The Ninth Circuit held that the First
Amendment of the Constitution protects speech by private citizens on matters of public concern,
not by public employees acting in the course of their employment. In the case at hand, a county
lawyer alleged she was terminated after having a statement published in the local newspaper
suggesting that some cases are settled to save public officials from embarrassing depositions. In
holding that the statements at issue related to the attorney's employment, the court noted that her
statements "touched on the very matter on which she represented the county" and thus it was not
"constitutionally protected free speech."
Coomes v. Edmonds Sch. Dist. No. I5.816 F .3d 1255 (.9th Cir. 3123116\. A school teacher alleged
that her employer constructively discharged her in retaliation for comments made to supervisors
and students' parents criticizing the school's special-education program. The Ninth Circuit
affirmed summary judgment, in relevant part, holding that the teacher's comments were made in
her role as an employee, and not as a member of the public, thus her statements were not entitled
to First Amendment protection.

Section H. Family Medical Leave Act

("FMLA'')

Johnsonv. Jondv Chems., Inc..U.S.Dist.LEXIS 51284 (.4113117\. Defendant's motion to dismiss
the employee's protected leave claims was granted based on the fact that employee had not yet
worked long enough to be eligible for either FMLA or OFLA (Oregon Family Medical Leave Act).
The court, however, left the door open for the employee to re-plead his claims and allege that he
was entitled to protection for his pre-eligibility request in so much that his requested leave would
have partially taken place once he was eligible for such leave. Thus, employees on day one may
be protected from retaliation for making protected leave requests that would begin upon their
achieving eligibility under the invoked program.
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Section I. Education Law

Fisher v. Univ. of Texas^ 136 S. Ct.2198 (.6123116\. Abigail Fisher, a white high school graduate,
applied for admission to the University of Texas's 2008 class and was rejected. At the time that
she applied, the University had identified what it considered a compelling interest in having a
"critical mass" of minority students enrolled. To achieve that goal, it used race as an explicit plus
factor in its application process. Fisher filed suit alleging that the University's consideration of
race in admissions violated the Equal Protection Clause of the Fourteenth Amendment. Applying
the strict scrutiny test that the Supreme Court articulated in Grutter v. Bolinger, 539 U.S. 306
(2003) for race-conscious admissions programs, the district court granted summary judgment to
the University. On appeal, the Fifth Circuit affirmed, holding that under earlier Supreme Court
affirmative action cases, the court was required to give substantial deference to the University both
in the definition of the compelling interest in diversity's benefits and in deciding whether its
specific plan was narrowly tailored to achieve its stated goal. The Supreme Court vacated and
remanded the case back to the Fifth Circuit, holding that the appellate court failed to apply the
strict scrutiny standard correctly. The Supreme Court explained that o'some, but not complete"
judicial deference was proper in evaluating the University's stated goal of diversity. "However,
once the University has established that its goal of diversity is consistent with strict scrutiny, the
University must prove that the means it chose to attain that diversity are narrowly tailored to that
goal. On this point, the University receives no deference." The Fifth Circuit ened in showing any
deference in step two of the strict scrutiny test.
Section J. Public Accommodation

Mqsterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm'n. 137 S. Ct.2290 (.6126117\. In June
2017, the Supreme Court granted certiorari to decide whether a Christian baker's refusal to make
a cake for a same-sex couple's wedding violates Colorado's Anti-Discrimination Act. At issue in
this case, and in similar cases recently heard before the Oregon Court of Appeals (Sweet Cakes by
Melissa, relating to a baker refusing to make a cake for a same-sex couple), and the Washinglon
Supreme Court (Stutzman, relating to a florist refusing to provide flowers for a same-sex marriage)
is the balance between anti-discrimination statutes, public accommodation laws, First Amendment
free speech, and religious liberty. The case has now been argued with no obvious result at this
time.
Section K. Wage and Hour
16 F.3d 1080
Cir.2l23l1
Employer tip pooling
arrangements with employees thatare not customarily tipped (the "back-of-the-house" employees,
e.g., dishwashers and cooks) are invalid, regardless of whether the employer takes a tip credit. In
2010, the court had held that tip pooling was permitted so long as the employees were paid a base
wage above the minimum; that is, the employer did not take a tip credit against employees' wages.
In response, the DOL enacted regulations forbidding tip pooling (mandatory tip sharing
arrangements) with employees that are not customarily tipped, regardless of whether the employer
takes a tip credit. 29 cFR $531.52.
v
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A divided Perez court held that the DOL

had the authority to enact such a regulation, despite the
FLSA's silence on that specific issue. As such, the court held that tip pooling arrangements must
be limited to employees that are customarily tipped, such as servers, and exclude employees not
customarily tipped, such as dishwashers and cooks. The Ninth Circuit has declined to re-hear the
case en banc, b:ut a dissent to that denial signed by 10 judges argued that the court's decision
conflicts with how many other circuits have interpreted the rule originally promulgated by the
Ninth Circuit, leading it to conclude that "the only court in the land to misread [our precedent] is
our own!" (Emphasis in original). Or. Rest. & Lodging Ass'n. v. Perez,843 F.3d 355 (9th Cir.
916116). The parties to the original action have sought Supreme Court review. Update: In
August 2017, the DOL issued notice of proposed rulemaking in which it proposed rescinding the
current restrictions on tip pooling by employers that pay tipped employees the full minimum wage
directly.

in v. Provident Sav
862 F.3d 847
Cir
1
The Ninth Circuit held
that mortgage underwriters are entitled to overtime compensation under the FLSA and are not
subject to the administrative-employee exemption. Currently, the circuits are split on this issue.
Siding with the Second Circuit, the Ninth Circuit held that because the mortgage underwriters'
'þrimary job duties" did not relate to their employer bank's management or general business
operations, the administrative-employee exemption to overtime requirements did not apply, and
the mortgage underwriters were entitled to overtime compensation for hours worked in excess of
40 hours per week.
Encino Motorcars, LLC, v. Hector Navarro.136 S. Ct.2ll7 (.6120116\. The Supreme Court held
that arbitrary and capricious changes in regulations by the DOL did not carry the force of law and
were not entitled to any deference from the Court. In 2011, the DOL changed a longstanding
enforcement policy that exempted service providers of vehicles the same as service providers of
boats and airplanes when it excluded the latter from the exemption with minimal explanation. The
Court refused to enforce the regulation because the change did not appear to have a logical
explanation, and an explanation was required where the change would overturn decades of industry
reliance. Update: On remand, the Ninth Circuit re-asserted its original holding that service
advisors were not exempt from the FLSA, reviving a circuit split with the Fourth and Fifth Circuits
based on statutory interpretation, and setting up a potential repeat review by the Supreme Court.
Navarro v. Encino Motorcars, LLC, 845 F.3d925 (9th Cir. ll9ll7).
Castaneda v. JBS USA, 819 F.3d 1237 (.l}th Cir. 5l3lIO. The employer did not violate the FLSA
when it did not compensate employees for time spent walking between a locker room and a
production line, where the employees did not present credible supporting evidence of the walk
times, and their compensation had been negotiated as part of a collective bargaining agreement
and thus was subject to certain FLSA exceptions. Expect Oregon courts to reach the same decision
should this issue arise.

Corbin v. Time Warner Entm't-Advance/Newhouse P'ship.82l F.3d 1069 (.9thCir. 512116\. A
rounding policy used for hourly paid call center employees does not violate the FLSA so long as
the policy is facially neutral, and neutral as applied, allowing employees to gain overtime
compensation just as easily as they may lose it. The Ninth Circuit also affirmed summary judgment
in favor of the employer on the basis that the employee's claim to recover one-minute of
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uncompensated time was de minimis and subject to dismissal. The court affirmed that basis for the
decision despite the fact that the defendant had not affirmatively pled it in its answer.

Section L. Retaliation
Arias v. Raimondo.860F.3d Il85 (.9thCir.6122117\. The Ninth Circuit held that the FLSA protects
plaintiffs from retaliation from their employer and their employer's agents and attorneys. An
undocumented worker brought a claim against his employer after the employer threatened to reveal
his undocumented status if the worker took a position with another company. After the claim was
brought, the defendant's attorney contacted immigration officials to facilitate the plaintiff being
taken into custody at a scheduled deposition. The plaintiff then brought claims against the
employer's attorney for retaliating against him in violation of the FLSA. The attorney defended
solely on the grounds that because he never personally employed the plaintiff, he was not subject
to the provisions of the FLSA. The court disagreed and distinguished the FLSA's economic
provisions from the anti-retaliation provisions, which extend to "any person " acting directly or
indirectly in the interest of an employer in relation to an employee.
Section M. Employment Agreements and Waivers
Zuber v. Boscov's, 871 F.3d255 (.3rd Cir. 9llllIT\. The Third Circuit held that a plaintiff did not
waive his potential FMLA claims when he accepted a settlement and signed a release relating to
his workers' compensation claims. The release language executed related to "all rights to seek any
and all ...benefits...or any monies of any kind...in connection with the alleged work injury claim."
In narrowly interpreting the release language, the court opined that it did not specifically cover
medical leave claims arising from that injury and that the employee preserved his right to bring
the claim.

NLRB v. Long Island Ass'n .for Aids Care, 870 F.3d 82 (.2nd Cir. 8l3lll7). The Second Circuit
affirmed an NLRB reinstatement of an employee terminated for refusing to sign an unlawful
confidentiality agreement. The court agreed with the NLRB decision holding that overbroad
confidentiality agreements unlawfully restrict employees right to concerted activity and violated
Section 8(aX1) of the NLRA. Though the employer contended it terminated the employee for
performance reasons, its position was not supported by the façts or evidence.

Arbitration Agreements / Class Action'Waivers.
The Supreme Court has consolidated atrio of cases from various jurisdictions so that it may resolve
the issue of whether an employer may utilize a mandatory arbitration agreement prohibiting
employees from filing a class action lawsuit for employment-related claims. The Supreme Court
has announced that oral argument on these cases would be scheduled for the upcoming 2017 to
2018 term.
The circuit dispute began with D.R. Horton, when the Fifth Circuit overruled the NLRB and held
that an employer could block class action claims through binding arbitration agreements.
Thereafter, in Ernst and Young, the Ninth Circuit ruled that an employer violates the NLRA by
requiring employees to sign an agreement precluding them from bringing, in any forum, a
concerted legal claim regarding wages, hours, and terms and conditions of employment. The other
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two cases in the group are NLRB v. Murphy Oil (sth Cir.) and Epic Systems Corp. v, Lewis (7th
Cir.), with Murphy Oil ruling in favor of the employer and Epic Systems ruling against the
employer. The Court declined to grant or deny a Second Circuit opinion, enforcing a class action
waiver.

In August 2017, the Fifth Circuit re-affrrmed that a company does not engage in unfair labor
practices by requiring job applicants to sign class and collective action waivers as a condition of
employment. Convergt's Corp v. NLRB,866 F.3d 635 (5th Cir. 8ll7ll7).
LLC, 853 F.3d 492 (.9th Cir. 3l20ll7\. The employer-required disclosure under the
Fair Credit Reporting Act (FCRA) must be separate from any liability waiver the employer seeks
regarding the same pursuant to the clear statutory language that the disclosure document must
consist "solely" of the disclosure.

S:ted v. M-1,

Zioberv. BLB Res., lnc..839F.3d814(.I0ll4l16\. TheNinthCircuitheldthatUniformed Services
Employment and Reemployment Act claims are arbitrable under a mandatory arbitration
agreement if the employee has not waived any oosubstantive" rights by going to arbitration rather
than selecting one of the methods for resolution specifically stated in the statute. The court finds
that going to arbitration is simply a "forum selection" and is not a waiver of substantive rights.
Section N. Arbitration

lllS (.9th Cír.7121116). Even though employee/students had signed
an arbitration clause, they nonetheless proceeded with a lawsuit for 17 months before losing part
of a motion and seeking arbitration under the original agreement. Both the trial court and the Ninth
Circuit decided that arbitration would be inappropriate since the defendants had knowledge of their
existing right to compel arbitration and had litigated for a considerable period of time before
seeking arbitration after they had lost a critical motion.

Martin v. Yasuda, 829 F.3d

'l

I

F
When
evaluating the sufficiency of an arbitration decision, the trial court may not exceed its narrow
authority to determine whether the arbitrator's award was based on the parties' contract and
whether it violated an explicit, well-defined and dominant public policy. The union and association
assigned to bargain on its behalf executed a Memorandum of Understanding (MOU) expanding
the term of a labor agreement without the employer's consent. The arbitrator held that the employer
was bound by the MOU. The trial court vacated, holding that the arbitrator's interpretation of the
parties' agreement was not possible and contrary to public policy. The Ninth Circuit overturned
the trial court's decision, holding that it had overstepped its authority and that it can only invalidate
an award based on explicit, well-defined and dominant public policy concerns, not general
concerns.
v.

Section O. Proof and Procedure

rU4lr
In determining whether a hostile work
6
environment case was preempted by the Labor Management Relations Act, the district court and
the Ninth Circuit ruled that two questions must be answered: (1) whether a particular right inheres
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or originates in state law or whether it is grounded in a collective bargaining agreement, and (2)
whether a state law right was dependent on the terms of a collective bargaining agreement and
whether that agreement had to be interpreted to reach a decision. The Ninth Circuit found that the
right to work without a gender-based hostile work environment was a state law right independent
of any contractual rights and was in fact nonnegotiable in the collective bargaining setting.
Therefore, the right did "inhere" in state law. The court further found that any interpretation of the
collective bargaining agreement was preferable to the underlying question, even though an
employer allegedly showed favoritism in making work assignments under the contract.
Fredricksonv. Starbucks Corp.,840 F.3d III9 (gthCir.l113l16). This case involved a class action
challenge by Starbucks Baristas challenging tax withholdings from their cash tip wages. On
review, the Ninth Circuit prevented the district court from hearing the case and ruled that under
the Tax Injunction Act and the Anti-Injunction Act, the district court lacked subject matter
jurisdiction over the plaintiffs' claims because the employer's withholding of taxes constituted a
method of tax collection and the plaintiffs had a speedy and efficient remedy in Oregon state
courts.

Dqt v. Celødon Trucking Servs. Inc., 827 F.3d 817 (.ïth Cir. 715116\. The defendant purchased a
company and as part of the sales agreement agreed to temporarily hire all of the predecessor's
employees, but to decide within 14 days whether it wished to hire them on a permanent basis. The
employees who were not ultimately hired filed a V/orker Adjustment and Retraining Notification
(WARN) Act claim, and the court found that purchasing a business with the employees hired, even
on a contingent basis, "creates a presumption that the buyer is the employer for V/ARN Act
purposes if a seller still employs its employees on the date of the sale." Therefore, the successor
employer was obligated to send the V/ARN notice.

Green v. Brennan, 136 S. Ct. 1769 (.5123116\. If an employee claims he has been fired or
constructively discharged for discriminatory reasons, the "matter alleged to be discriminatory" can
include the discharge itself, and the statute of limitations period begins running only after the
employee's employment is terminated. Here, plaintiff had worked for the postal service for 35
years. In 2008, he was passed over for a promotion.In2}}9, he was accused of the criminal offense
of intentionally delaying the mail. Plaintiff signed a settlement agreement that allowed him to
avoid charges if he resigned. Plaintiffs resignation, however, was not effective for several more
months. When plaintiff brought claims of wrongful/constructive discharge, he was outside the
statute of limitations period based on the alleged conduct, including his execution of the release.
Plaintiff was within the limitations period if it was based on his date of resignation.InaT-I
decision, the Supreme Court held that a claim for wrongful or constructive discharge cannot
proceed absent the requisite discharge, and therefore the statue will not begin to run until the
employee has formally left his post.
The Supreme Court held that a
CRST Van
party need not prevail on the merits to be entitled to recover attomey fees under Title VII's fee
shifting statute. The Court found no indication that Congress intended to so limit a defendant's
opportunity to recover fees and that the statute permits the recovery of fees expended in defending
cases based on the merits, and also when defending frivolous, unreasonable, or groundless

litigation.
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A

Cir.418/I
An employee had his $ 1981
claim revitalized after an employer did not meet its burden of proving a bona fide reason for
termination by merely stating factors allegedly causing the termination without relating those to
the specific case. Notably, the employee was able to show causation through a 36-day span
between the date of his complaint and his termination. The case is remarkable in terms of providing
litigant research on issues of proof and summary judgment, timeliness, retaliation, a prima facie
case and pretext. The case is a compendium of Ninth Circuit law on these points.
Mech. Inc. 647 Fed.

797

Section P. Class Action

Ariz. ex rel. Horne v. Geo Grp.. Inc..816F.3d1189 (.9thCir.3114lT6\ cert. denied, 137 5.Ct.623
(.119117ì'. The court permitted individual employees to join an EEOC class action after the EEOC
had sent notice of class litigation and without attempting conciliation for each of the new
employees individually during the course of the reasonable cause determination investigation. The
court held that the employees were accounted for by the EEOC when it referred generally to the
"class" of female employees and attempted conciliation on that basis.
Vaquero v. Ashlqt Furniture Indus." 824 F.3d Il50 (.9th Cir. 618116). The Ninth Circuit affrrmed
class certification for a group of commissioned sales associate employees bringing a wage claim
on the basis that they were required to do many tasks unrelated to sales and entitled to additional
pay. The court rejected the employer's argument to decertify the class on the basis of an alleged
uniform lack of proof, suggesting that would be an issue for summary judgment. Further, the court
reiterated that class certification will not fail solely because of individual questions about the
amount of damages allegedly incurred by different class members.

Ttson Foods, Inc. v. Bouapkakeo.136 S. Ct. 1036 (3122116). Class certification was appropriate
under FRCP 23(bX3) where the employees relied on an expert's study to determine how long
various pre and post-work activities took for purposes of bringing an FLSA wage claim.
Employees brought claims against Tyson Foods alleging that it had failed to pay them for time
donning and doffing protective gear before and after their work in a pork processing plant. Some
employees took very little time to change and get to their workstations, while others took upwards
of 30 minutes. The employer argued that the employees that took less than the "average" time
devised by the employees' expert would be getting an undeserved windfall based on the class
certification. The Court disagreed, and held that the statistical evidence was properly admitted and
that the use of "representative samples" is permitted in determining damages for an individual
employee and is thus acceptable for use by the class. The Court fuither noted that the employer
could present its own evidence challenging the statistical evidence proffered by the employees.
The Court distinguished this case from a similar issue in Wal-Mart Stores, Inc. v. Dukes,564 U.S.
338 (2011), where it held that anecdotal evidence of sexual discrimination could not be generalized
across a class of plaintiffs to overcome the absence of a common policy of discrimination because
the experience of those employees had little relationship to one another. In contrast, the employees
in Tyson worked at the same facility, did similar work, and were paid under the same policy.
Furthermore, the Court noted that the plaintiff had offered to split the trial in such a way so that
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the most similarly situated employees would be tried together. But Tyson rejected that approach,
and in away created the issue it sought to appeal.

Section X. Benefits Law
Health Care Networkv
137 S. Cf. t652
slt The Employee Retirement
Income Security Act contains a "church plan" exemption and the Supreme Court held that the
exemption applies to a plan which is maintained by an organization whose "principal-purpose" is
religious regardless of its source of establishment.

EEOC v. Flambeøu, [nc..846 F.3d 941 (.7th Cir. ll25llâ. The Court of Appeals considered a
district court summary judgment decision which held that protections set forth in the ADA's safe
harbor permits employers to design insurance benefit plans that require otherwise prohibited
medical examinations as a condition of enrollment without violating 42USC $121l2(dxa)(A). In
dismissing the claims, the district court had rejected the EEOC's proposed regulations prohibiting
any mandatory testing to participate in an insurance benefit plan. On January 25,2017, the Court
of Appeals affrrmed the district court strictly on procedural grounds without reaching the merits
of the EEOC's substantive arguments on the issue of wellness programs and the insurance safe
harbor.

CHAPTER 5. NATIONAL LABOR RELATTONS ACT ("NLRA")
Office of the General Counsel - Mandator]' Submissions to Advice. On December l, 2017,the
Board's new General Counsel, Peter B. Robb, prepared a new memorandum to all Regional
Directors, Officers in Charge, and Resident Officers directing them to submit all our cases to
advice if they cover all of the topics in the General Counsel's memo. The memo contains all ofthe
new Board standards proposed within the last eight years which, in most cases, still await NLRB
decisions. In the interim, however, the Regional Directors will be submitting these cases to advice
to determine whether'onew views" will be submitted. The memo also provides that a list of seven
General Counsel's memos from the last seven years will be rescinded including the General
Counsel's memo concerning employer rules and the guideline memorandum on Collyer Deferral.
Similarly, the General Counsel has ruled that the advice memorandum on Purple Communications
is no longer in effect.
Request for Information Regarding Representation Election Regulations. In the spring of 2014,
the NLRB established new regulations for elections which were sometimes referred to as "quickie
elections." On December 14, 2017, the Board was scheduled to publish a new oorequest for
information" asking for public input regarding the 2014 election rules which modified the Board's
representational electionprocedures containedin29 CFRparts 101 and 102. Therequestwill seek
information from interested parties regarding three questions: (1) Should the 2014 election rules
be retained without change? (2) Should the2014 election rules be retained with modifications and
if so, what modifications? (3) Should the2014 election rules be rescinded? If so, should the Board
revert to the prior election regulations or regulations with some changes.
The Boeing Companv 365 NLP.B I54 (.l2ll4ll7\. The Board overruled its decision in Lutheran
Heritøge Village-Livonia, 343 NLRB No. 646 (2004), which articulated the Board's standard
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concerning whether facially neutral workplace rules, policies, and handbook provisions unlawfully
interfered with the exercise of rights protected by the NLRA. Under the Lutheran Heritage
standard, the Board found that employers violated the NLRB by maintaining worþlace rules if
the rules would be "reasonably construed" by an employee to prohibit the exercise ofNLRA rights.
Previously pointing out that employees were not lawyers, the "reasonably construed" standard was
fairly broad. However, in place of that standard, the Board will now evaluate two issues: (1) the
nature and extent of the potential impact on NLRA rights, and (2) the legitimate justifications of
the employer associated with the rule. The Board also pointed out that although a rule may be
appropriate as written, it may still violate the NLRA in specific instances where it is used
unlawfully to prohibit the exercise of section 7 rights. Under this standard, the rule being examined
was Boeing's no-camera rule that prohibited employees from using camera enabled devices to
capture images or video without a valid business need and then approved camera permit.

Hv-Brand Industrial
. 365 NLRB 156 (I2lI4lI7\. The Board has now overruled its
2015 decision in Browning-Ferris Industries,362 NLRB 186 (2015), and returned to the
longstanding pre-Browning-Ferris standard governing joint-employer liability with respect to
independent contractors. The new standard, which is the common law standard and returns to preBrowning-Ferris, is that two or more entities will be deemed joint employers under the NLRA if
there is proof that one entity has exercised control over essential employment terms of another
entity's employees, rather than merely having reserved the right to exercise control, and has done
so directly and immediately, rather than indirectly, in a manner that is not limited and routine.
Under the pre-Browning-Ferris standard, proof of indirect control, contractually-reserved control
that has never been exercised, or control that is limited and routine will not be sufficient to establish
a joint employer relationship.

(.l2lI5ll8\. The case dealt with whether bargaining obligations
are required before implementing a unilateral change in employment matters. Consistent with

Ra:ttheon Network^365NLRB 16l

Board cases datingto 1964, but overruling the Board's 2016 decision in E.L du Pont de Nemours,
364 NLRB 113, the Board held that actions do not constitute a change if they are similar in kind
and degree with established past practice consisting of comparable unilateral actions. The holding
now applies regardless of whether a collective bargaining agreement was in effect when the
practice was created or situations where no collective bargaining agreement existed when the
disputed actions were taken. Finally, the Board ruled actions consistent with an established past
practice do not constitute a change requiring bargaining merely because they involve some degree
of discretion.

PCC Structurals, [nc..365 NLRB 160 (.l2llíl7\. The NLRB has ovemrled its 2011 decision in
Specialty Healthcare & Rehabilitation Center of Mobile, 357 NLRB 934, and reinstated the
traditional community-of-interest standard for determining an appropriate bargaining unit in union
representation cases. The traditional standard did recognize that an election could be held in the
smallest appropriate unit, but also recognized the appropriateness of avoiding a "proliferation" of
bargaining units. Under Specialty Healthcare, the Board would not find the petition-for unit
inappropriate unless the employer proved that the excluded employees shared an "ovenryhelming"
community of interest with the petitioned-for group. The Board has now abandoned the
"overwhelming" standard and has now stated that, o'there are sound policy reasons for returning to
the community-of-interest standard that the Board has applied throughout most of its history,
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which permits the Board to evaluate the interest of all employees-both those within and outside
the petitioned-for unit-without regard to whpther these groups share an 'overwhelming'
community of interests." The case appeared on a request for review of a Regional Director's
decision (which had been consistent with Specialty Healthcare) and has been returned to the
Regional Director for a new decision consistent with the Board's standard. The petitioned-for unit
was 100 welders, but the employer's proposed unit was 2,565 production employees.
Cooper Tire & Rubber Co. v. NLRB.866 F.3d 885 (8th Cir.8l8l17). The Ei ghth Circuit upheld
NLRB ruling that a racially derogatory taunt, yelled by a locked out union member during

a
a

picketing activity, was protected speech under the NLRA. Here, a locked-out employee was fired
after he yelled "I smell fried chicken and watermelon" at avan carrying replacement workers that
had just crossed the picket line. Many of the replacement workers were African American. The
court affirmed that a firing for picket-line misconduct is an unfair labor practice unless the alleged
misconduct "may reasonably tend to coerce or intimidate employees in the exercise of rights
protected under the NLRA." Because the words themselves were not accompanied by any
threatening behavior or physical acts of intimidation, the court held that the conduct was protected
speech and ordered the company to reinstate the employee to his previous position.

Fred Me:ter Stores, Inc. v. NLRB^ 865 F.3d 630 (.D.C. Cir. 8llll7). A Court of Appeals for the
D.C. Circuit held that anti-union comments and threats to remove union representatives from a
Hillsboro, OR, Fred Meyer's location were not sufficiently coercive to violate the NLRA. Here,
union representatives wanted to have conversations with store workers on the floor. Management
argued that the contact would violate a previous access agreement between the union and the store.
In affirming that employers can generally prohibit labor organization activities conducted on
business property, the court upheld management's ability to limit access based on the specific
terms of the Collective Bargaining Agreement and that casual comments disparaging the union's
representatives did not change that right.
Lonsshore and Warehouse v. ICTSI Or., Lnc.,863 F.3d lI78 OthCir.7l24ll7). The Ninth Circuit
affirmed the district court's dismissal of an antitrust claim that alleged anticompetitive activities
engaged in jointly by a labor union and a collective bargaining association. Two competing labor
unions were in a dispute over who was entitled to work at a particular terminal that was leased
from the Port of Portland. The court held that the Port of Portland can't assert antitrust claims
against a union and others for alleged pressure, lawsuits, and threats to force the port to assign
certain types of work to union longshoreman. The panel affirmed the district court's conclusion
that the antitrust issues were discrete and complex, and that the entry of a partial final judgment
would not result in duplicative proceedings.
Operatins Ensineers Local 139 v. Schimel,863 F.3d 674 (7thCir.7ll2ll7). The Seventh Circuit
affirmed a Wisconsin "right to work" statute that forbids requiring workers to join a union or pay
union fees as a condition of employment. The International Union of Operating Engineers
challenged the right to work law on the grounds that it was preempted by the NLRA. The court
affirmed the NLRA's express allowance of state laws prohibiting agreements requiring
membership in a labor organization as a condition of employment. The court also held that the
enactment of the right to work law did not effect a taking in violation of the Fifth Amendment,
because unions are justly compensated by the federal laws allowance of unions to bargain
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exclusively with employers.

MikLin Enters., Inc. v. NLRB^ 861 F.3d 812 (.9th Cir.7l3lI7\. The Eighth Circuit ruled that the
NLRA does not protect vulgar and disparaging speech that is calculated to hurt the employer.
Jimmy John's employees worked with union representatives to distribute posters that crudely
described a Jimmy John's franchisee policy of not allowing paid sick leave. The posters included
the personal phone number of the franchisee and said "we hope your immune system is ready,
because you're about take the sandwich test." It depicted one sandwich made by a "healthy" Jimmy
John's employee, and other made by a "sick" Jimmy John's employee. The court held that although

the employees were engaging in a concerted effort to improve the terms and conditions of their
employment, the employee campaign amounted to a level of disparagement intended to hurt the
business and that was not protected under the NLRB.
NLRB v. Pier Sixt.v, LLC.855 F.3d lI5 (.2nd Cir. 4l2lll7\. The Second Circuit held that under
certain circumstances, profane and offensive social media posts can be protected as concerted
activity under the NLRA. The primary questions for the court were what constituted o'opprobrious
conduct" in the context of an employee's comments on social media, and to what extent such
comments are protected under Section 8 of the Act, relating to employees' right to act in concert
and discuss working conditions. The employee, Hernan Perez, after a dispute with his supervisor,
Robert McSweeney, posted the following on Facebook: "Bob is such a NASTY MOTHER
F*{<*ER don't know how to talk to people!lllll F*{'* his mother and his entire fx**ing family!!!!
What a LOSER!!!! Vote YES for the IINION!!!!!!" Percz was terminated shortly after making
that post. Despite the vulgar and offensive nature of the post, the court determined that it was
protected speech because its primary subject matter was regarding working conditions and union
activity, the employer otherwise generally tolerated profanity among its workers, and the online
forum was a tool for organizing and not technically a "public outburst." (The issue is currently
under consideration by the Board and the General Counsel.)
FedÛx Home Deliver:t v. NLRB, 849 F.3d lI23 (.D.C. Cir.3l3ll7\. In affirming an earlier holding,
the court held that single-route drivers were independent contractors and not subject to federal
labor law. The NLRB utilizes a similar but different test than the FLSA to determine whether
workers are classified as employees or contractors. Under the NLRB standard, multiple factors are
considered under a totality of the circumstances analysis, but the most important considerations
are how much control the employer exerts over the performance of the job, and whether the
contractor has "significant entrepreneurial opportunity for gain or loss." Though not identical, this
ruling and line of cases may have an impact on other aspects of the "gig" economy, such as Uber
and Lyft.
-1
364
On the
eve of the presidential election, the NLRB dealt a blow to a major enterprise of Donald Trump by

ordering management of the Trump Hotel in Las Vegas to bargain with its newly certified union
representatives. Though not significant in itself, this case is another example of now Presidentelect Trump's long and often tumultuous relationship with the unionization at his properties and
businesses and may foreshadow his inclination toward dealing with the NLRB in his
administration.
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Columbia Univ." 364 N.L.R.B. No, 90 (.8123116\. The Board overruled its decision in Brown
University and held that student assistants are covered by the NLRA. The Board explained that it
has the statutory authority to treat student assistants as statutory employees where they perform
work, at the direction of the university, for which they are compensated. The university argued
that applying the NLRA to student assistants would infringe upon First Amendment academic
freedom. The Board disagreed, explaining that unionizing grad students would not control or direct
the content of the speech, which is protected by the First Amendment. The Board ultimately held
that "student assistants who have a common-law employment relationship with their university are
statutory employees under the Act."

The decision did not provide much guidance on how to determine whether a student is
"compensated." Footnote 100 gives some guidance, explaining that "where an educational
institution compensates student assistants for performing services that benefit the institution . . .
such compensation encourages the student to do the work for more thøn educational benefits and
thereby establishes an employment as well as an educational relationship." (emphasis added)
However, in footnote 56 of the opinion, the Board specifically declined to decide whether this
relationship would extend to student athletes.
Waltron, LLC" 364 N.L.R.B. No. 60 (.812116\. The NLRB ruled that a statement of noncompetitiveness still requires the employer to subject itself to a union-requested audit of its
records. Prior to the decision in this case, if an employer argued that it could not afford the wage
increase sought by the union, the union was entitled to ask the employer to tum over its financial
records and, in many cases, to allow the union to conduct a financial audit of the employer's
records. However, employers traditionally would argue that the wage increase would simply make
it noncompetitive, thereby avoiding the audit requirement.

Miller & Anderson, Inc., 364 N.L.R.B. No. 39 (7111116).In a 3-1 decision, the NLRB made it
easier for unions to organize a workforce made up of both regular and temporary employees. In
ovemrling prior precedent, the court held that aunion seeking to represent employees in bargaining
units that combine both categories of employees is no longer required to obtain the employer's
consent, and the Board will apply the traditional community of interest factors for determining the
appropriateness of the composite unit. An employer will only be obligated to bargain over the
jointly-employed worker's terms and conditions of employment for those employees over which
it possesses the "authority to control."
Pac. Man Ass'n v, NLRB,827 F.3d 1203 (.9th Cir.718116\. The NLRB issued an order that work
should go to the IBEV/ rather than the ILWU. The employer association for the majority of the
II,WU filed a Leedom v. Kyne,358 U.S. 184 (1958) claim stating that the NLRB had exceeded its
authority and that the Pacific Maritime Association ("PMA") would be "wholly deprived" of a
means to vindicate its statutory right. The Oregon district court agreed with PMA and enjoined the
NLRB action. The Ninth Circuit reversed the district court, stating that PMA was not wholly
without a remedy under the NLRB processes since it could in fact seek to intervene in the action,
and the NLRB attorney had stated at the district court level that the Board would grant such a
motion. However, the Ninth Circuit also stated that the NLRB "probably exceeded its statutory
authority" by issuing the original 10(k) order since IBEV/ employees were employees of a public
employer not covered by the NLRA.
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ichs v. Cal. Teachers Ass'n 136 S. Ct. 1083
A 4-4 tie in the Supreme Court resulted in affirmation of the status quo in California,
where public school teachers are required to pay certain union dues whether or not they chose to
join the union. Some have speculated that Justice Scalia (who died shortly before the decision was
announced) would have broken the tie and voted against the unions, which would have had
significant consequences on union issues across the country. On June 28,2076, the Court denied
a request for a rehearing by the teachers that challenged the union. They had asked the Court to
reconsider once a ninth justice was appointed. Update: Since the appointment of Justice Neil
Gorsuch, several public sector unions have renewed the claims raised in Friedricfrs seeking to
again bring the matter before the Supremê Court. This issue is now back before a full 9-member
Supreme Court in Janus v. AFSCME Counsel -l as of September 25,2017 .
(.6128116\.

Am. Baptist Homes qf the West^364N.L.R.8.No. 13 (.5131116\. The NLRB held that it is unlawful
for employers to hire permanent replacements for striking workers if the employer's motive is to
punish the union and its members and avoid future strikes. In reversing the federal ALJ, the NLRB
determined that hiring replacements with a motive to punish was an "independent unlawful
purpose" which is forbidden under the NLRA. The Board reasoned that the improper motive was
retaliatory and would "interfere with employees' future protected activity." Previously, an
"independent unlawful purpose" was commonly understood to require action motivated by
something outside the bargaining relationship.

CHAPTER 6. OREGON STATE CASES
Section A. Employee Classifïcation

Portland Public $tmpþony v. Emp't Dep't^ 284 Or. App. 256 (.318117\. The Court of Appeals
reversed a previous ruling of the employment department's finding that, because the musicians at
issue made significant investments in their instruments, they were properly classified as
independent contractors and did not owe payroll taxes. Under Oregon law, compensation paid to
independent contractors is not subject to payroll tax. The inquiry focuses on a number of factors
set out in ORS $ 670.600. Here, the Court of Appeals held that because the musicians owned their
own instruments, did not perform in the symphony full-time, and had the authority to hire and fire,
that they were independent contractors for payroll tax purposes. The court held that it was not
necessary for each performer to present independent evidence as they were all similarly situated
to the two representative members.

Swift Couriers, Inc. v. Emp't Dep't,283 Or. App. 234 (.12129116\. Consistent with its prior
decisions, the Court of Appeals ruled that tax assessments by the Employment Department may
be levied since the employer failed to show that the particular person in question was not an
independent contractor. Although the employee was shown to be free from direction and control
within the meaning of ORS $ 670.600(2)(a),the employer failed to demonstrate that the employee
was customarily engaged in an independently established business under section (2Xb) of the
statute. The court also held that, while the ALJ had ruled for the employer on the first issue of
direction and control, the facts did not permit a legal conclusion that the employee was free from
control as to the means and manner of providing services.
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Section B. Workerso Compensation
Greenblatt v. $tmantec Corp.^ 287 Or. App. 506 (,8130117\. The Court of Appeals affirmed that
slapping the backboard of a basketball hoop on employee premises is not a proper basis for a
workers' comp claim. Oregon law excludes from the definition of compensable injuries an injury
incurred while engaging in a recreational or social activity primarily for the worker's pleasure.
Plaintiff testified after he was injured that he jumped up and slapped the backboard because he
was "pleased with his good day at work." In affirming the order of the Worker's Compensation
Board, the Court of Appeals held that the employee was engaged in the activity primarily for his
own pleasure. As such, his workers comp claim was barred.
Goings v. Calportland Co.,280 Or. App.395 (.8131116\. ORS $ 656.018 provides that the workers'
compensation system within the State of Oregon is the exclusive remedy for employees suffering
injuries on the job. Section (3)(a), however, provides an exception for "willful and unprovoked
aggression" that is a substantial factor in the injury. In the Goings case, a particular supervisor had
been aware of Mr. Goings' injury and allegedly assigned him to perform work that same afternoon,
knowing that the possibility of injury was great. The Court of Appeals allowed his claim to proceed
against the supervisor under section (3Xa).

Section C. Procedure

Figueroa v. BNSF Rl¡. Co..36I Or. I42 (.D. Or. 3l2ll7). Oregon requires foreign corporations
doing business in Oregon to appoint a registered agent for the receipt of service of process.
However, when the action filed related to injuries which occurred in V/ashington, the mere
appointment of a registered agent did not constitute implied consent to claims not connected to the
defendant's activities within Oregon.
Tti:Cty. Metro. Transp. Dist. of Or. v. Amalsamated Transit Union Local 757,276 Or. App. 513
rev granted on (,IlI3l17\. As a matter of law, bargaining sessions between TriMet's
negotiating team and the union are not "meetings" for purposes of Oregon's Public Meeting law
(ORS $ 192.690 et seq.), but public meeting laws may still apply because TriMet is a governing
body with quorum to transact business in the absence of other members. Under those
circumstances, the court held that the public meeting law may still apply in certain situations, and
the case was remanded to the trial court for further proceedings.
(.2118116\

Loczi v. Daimler Trucks N. Am..No.l4CYl5265 (,l|lult. Cty. Or. (.6116116\. A jury awarded $1.2
million to a 57 -year-old former engineer for alleged age discrimination. Daimler was not permitted
to defend itself against the employee's claim because the judge found bad faith in its failure to
provide discovery requested by the plaintifPs attomeys. On multiple days of trial, Daimler's
attorneys produced boxes of discovery that the court determined to have been previously requested
and highly relevant to the claims. The judge took the extraordinary step of sanctioning Daimler
with a default judgment on the issue of liability. As the world of electronic information grows in
diversity and complexity, where most employees have multiple devices and some use their devices
for both business and personal uses, this case highlights the importance of carefully coordinating
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thorough discovery efforts to comply with the rules of civil procedure and avoid disastrous
consequences.

Lacasse v. Owen,278 Or. App. 24 (.514116). A declaration that counsel has retained an unnamed
expert may create an issue of fact on the issue of causation. The plaintiff alleged his termination
was motivated by his involvement in a complaint of sexual harassment occurring at a different
company whose ownership interests were intertwined with the employer's. The defendant
prevailed on summary judgment by arguing that the plaintiff had no evidence that his termination
was motivated by improper motives as opposed to poor work performance. The Court of Appeals
reversed and remanded, reasoning that the trial court did not give due consideration to an expert
declaration from plaintifPs counsel that he had retained an unnamed qualified expert to testify to
admissible facts or opinions, creating a question of fact. As an issue related to whether the
employer had fabricated computer files to create a false pretext, the court believed a computer
expert could raise an issue offact for thejury.
Invs LLC v. Peverieri 359 Or 125
t/1
Failing to request a special finding of fact at
the trial court level pursuant to ORCP 62A can result in waiving specific issues on appeal for
failure to preserve. Here, a landlord tried to evict a tenant leasing his gas station property for failing
to comply with DEQ regulations. The parties arbitrated responsibility for compliance with DEQ
regulations under a lease and disagreed about whether assessing damages was within the scope of
arbitration. The trial court affirmed the arbitrator's authority and the Oregon Supreme Court
affirmed that the specific findings of fact had not been preserved pursuant to ORCP 62A, holding
that even if there was factual ambiguity, it had been resolved at the trial court level and not properly
preserved for appeal.

Section D. Discrimination
Hernandez-Nolt v. llashington Ctl¿..283 Or. App.633 (.218117\. The Court of Appeals affirmed a
directed verdict against the plaintiff in a wrongful discharge claim holding that the plaintiff failed
to present evidence that she had been constructively discharged, as her only evidence of an alleged
intolerable work environment were subjective concems. The court observed that, to support a
constructive discharge claim, the challenged working conditions must be objectively intolercble.
In this case, the plaintiff presented no evidence about her working conditions or any act or
statement that could have created an objectively intolerable working condition justifying her
constructive discharge claim.
Revnaqa v. Roseburg Forest Prods..847 F.3d 678 (.9th Cir. 1126117).4 father and son were
allegedly the only persons of Mexican descent employed as millwrights at one of the defendant's
mills. Contending that the lead millwright made racially disparaging comments, they filed an
internal complaint and the company remedied the situation by moving the alleged harasser and the
two complaining employees to different shifts. However, the movement was not permanent since
shortly thereafter they ended up on the same shift and the two complaining employees went home.
A few days later, the same event occurred and the employees went home again and were terminated
by the employer. Reversing summary judgment granted by the district court, the Court of Appeals
found that the lead millwright's conduct was suffrciently severe to create a hostile work
environment, that the employer knew of the conduct as a result of a complaint, and that the
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employer failed to take corrective remedial action since an initial separation was not followed by
the person handling schedules. The court also found that there was a genuine dispute as to the
employer' s discriminatory intent.

Medina v. State" 278 Or. App.579 (.612116\. A plaintiffls increasingly frequent discipline after
complaining about racial discrimination in the Oregon Department of Fish and Wildlife's
promotional process raised a sufficient issue of material fact to preclude summary judgment on
the plaintiffls discrimination and retaliation claims. The plaintiff was passed up for several
promotions and complained that the process was discriminatory. Following that complaint, the
plaintiff was disciplined six times in two years, allegedly for conduct that similarly-situated
Caucasian employees were not disciplined for. The court held that the evidence was sufficient
pretext to overcome the employer's otherwise lawful explanation for the plaintiffls discipline
history and termination.
276 Or
t49 l27lt6 The court held that the job applicant,
pursue
who is homosexual, may
age and sexual orientation discrimination claims against a police
department after his longtime friend, the chief of police, asked him to withdraw his application to
avoid the appearance of favoritism. During his interview, comments were made that at 50 years
old, the applicant was 'ogetting too old for foot chases." After passing several tests and an interview,
the applicant withdrew his candidacy at the request of the police chief who told him that based on
their friendship, it would look like favoritism if he was hired. Later, the applicant learned the
department had a policy that required officers be hired on the basis of merit, without reference to
personal friendships. In addition, the chief had previously hired four friends, all of whom were
heterosexual. The court held that there were sufficient issues of material fact for the jury presented
in the applicant's evidence of unlawful age and sexual orientation discrimination, including the
interview comments and comparator officers that had been hired. The court also remanded the
applicant's First Amendment freedom-of-association claim based on his allegation that he had
been discriminated against for having a friendship with the chief.
er v.
Inc. t49 F
3d 1262
Or.ll22ll In denying summary judgment for the
employer, the court distinguished essential job duties, which carurot be reasonably accommodated,
from job "qualification standards," which can be accommodated. The employee sued UPS for
taking more than a year to accommodate his deep vein thrombosis and blood clot issues that
prevented him from standing and walking for long periods of time. In its analysis, the court
clarified that job qualification standards are aî employer's core requirements for a job, but noted
that those standards are not necessarily the same as essential job duties and, as such, may need to
be accommodated under the ADA when the employer can reasonably do so. UPS claimed that
standing and walking were essential job duties, but the court disagreed-noting that an employee
could complete those duties through other means, such as using a motorized wheelchair or taking
frequent breaks to rest.

Section E. \ilage and Hour

Migis v. AutoZone, 282 Or. App. 774 (.12114116\. Oregon's assessment of penalties for unpaid
wages (pursuant to ORS $ 653.055) upon termination requires willfulness, and courts must give
weight to that assessment in their decisions. In Migis, the lower court had failed to consider
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whether the employer's failure to pay employee wages upon termination was willful, but still
imposed civil penalty wages against the employer. The court clarified that penalty wages are not
to be awarded as a matter of strict liability, but rather there must be analysis of the totality of the
statute. Based on counterpart wage and hour laws regarding an award of "liquidated damages," the
employer should be presented with an opportunity to make an argument that it paid its employees
the amount it believed was owed in good faith. Such a showing can be made by demonstrating that
the employer consulted with counsel and revised its practices to comply with advice of counsel.
Good faith is also more likely to be found when the issue before the court is novel or lacks clear
prior precedent. Mere lack of knowledge of wage and hour laws is not sufficient to avoid the
willfulness element of the statute, as that would incentivize employers to simply remain "blissfully
unaware" of the requirements of the FLSA and other wage and hour statutes. See, Perez v.
Mountaire Farms,650 F.3d 350,376 (2011).
Section F. \ilhistleblower

Brunozzi v. Cable Communs., Inc..85l F.3d 990 (.9th Cir.3l2lll7\. Applying Oregon's
whistleblower statute, the Ninth Circuit held that private employees were protected from retaliation
for making internal reports of possible violations of law. This is the first case to hold that intemal
verbal complaints by an employee are protected activity under ORS $ 659A.199. The case
involved a cable installation technician that verbally complained to his immediate supervisor that
he believed the company's overtime formula was improper. He was terminated two days after
making the complaint. The statutory language was unclear whether internal complaints were
entitled to protection, but the court reasoned that, based on the intent of the statute and public
policy, whistleblowers were intended to have protection for all good faith reporting of violations
of law, either internal or extemal.
Section G. Pay and Promotion o'Systemsoo
Multnomah Cn. Sheri.ff's O.{fìce v. Edwards^ 361 Or. 761 (.8lI0lI7\. The Oregon Supreme Court
affirmed a BOLI decision that Multnomah County failed to comply with the State's Veterans'
Preference in Public Employment law by failing to have an established system for providing
veterans with a preference in promotions. The court held that when the law requires a system for
promotions or pay preference, that employer must have a clear, written policy in place for
compliance. This veteran preference law and its application by the court may provide some insight
into how the new pay equity law might be evaluated by the courts.

CHAPTER 7. \ryASHINGTON STATE CASES
Martin v. Gonzaga Univ., 200 Wn. App. 332 (.917117). In affirming sünmary judgment, the court
held that an element of a state common law wrongful discharge claim includes an element that the
employer did not have anoooverriding justification for the dismissal." The employee, a school gym
teacher, had been promoting funding for padding in the school gym to reduce injuries, but also
promoting expanding revenue for the school pool program. After several insubordinate
occunences, the employer ultimately terminated the employee. The court held that, although there
was a factual issue as to whether his termination resulted from his complaint relating to a matter
ofpublic concern (school safety), the school had an oveniding justification in deterring outrageous
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behavior and insubordination among its employees. The court's emphasis and discussion of this
element raises the bar for plaintiff s wishing to allege a common law wrongful discharge claim in
V/ashington, in that there must not be some other reason that could have entirely justified the
termination on its own basis.
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OFFICE OF THE GENERAL COUNSEL

MEMORANDUM GC TB-02
TO

All Regional Directors, Officers-in-Charge,

FROM:

and Resident Officers
Peter B. Robb, General Counsel
Mandatory Submissions to Advice

SUBIECT

December L,201,7

As s.ome of you know, I have worked as a field attorney in Region 5, a supervisor for

the FLRA, and Chief Counsel to a Board Member where I also worked on budget and labor
relations issues. My many years in private practice dealt primarily with NLRA issues. I
have sat where many of you now sit. I have not forgotten what that was like, and I
remember the lessons learned. It is great to be back. My primary objective will be to assist
you in fulfilling the mission of the Agency.

in precedent, often with
vigorous dissents. The Board has two new members who have not yet revealed their views
on many issues. Over the years, I have developed some of my own thoughts. I think it is
our responsibility to make sure that the Board has our best analysis of the issues. To that
end, I have developed the following guidelines which will serve as my mandatory Advice
submission list, in the tradition of my predecessors as General Counsel. For convenience, I
have tried to group the issues. If you have further questions, please contact Advice.
As you know, the last eight years have seen many changes

First, we will base decisions on extant law, regardless of whether I may agree with
the legal principles. Cases should be processed and complaints issued according to existing
law. No new theories will be presented on cases that have been fully briefed to the Board
in order to avoid delay.
Second, again

in order to avoid delay, the General Counsel will not be offering new

views on cases pending in the courts, unless directed to by the Board or courts.

Third, cases that involve significant legal issues should be submitted to Advice.
Significant legal issues include cases over the last eight years that overruled precedent and
involved one or more dissents, cases involving issues that the Board has not decided, and
any other cases that the Region believes will be of importance to the General Counsel.
Regions should submit these cases through brief memoranda that provide the key
procedural dates, the relevant facts, a synopsis of the significantlegal issue[sJ, and a list of
other allegations in the case. Cases where complaint issuance is appropriate under current
Board law, but where we might want to provide the Board with an alternative analysis, may
be submitted at any time after the complaint issues, but must be submitted prior to the
Region filing a brief or other statement of position to the Board on that issue. Advice will
then provide appropriate guidance on how to present the issue to the Board. Examples of
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these kinds of issues are set forth below. These examples do not represent all such legal
issues and also do not imply how the General Counsel will ultimately argue the case.
Examples of Board decisions that might support issuance of complaint but where
we also might want to provide the Board with an alternative analysis, include:
Concerted activity for mutual aid and protection
o Finding conduct was for mutual aid and protection where only one employee
had an immediate stake in the outcome [e.9., Fresh & Easy Neighborhood
Market,36L NLRB No. L2 (2014) - individual sexual harassment claim)
o Finding no loss of protection despite obscene, vulgar, or other highly
inappropriate conduct (e.9., Pier Síxty, LLC,362 NLRB No. 59 (2015)l
Common emploSrer handbook rules found unlawful
o Rules prohibiting "disrespectful" conduct (e.g., Casíno San Pablo,361 NLRB
No. 1,48 (2074))
o Rules prohibiting use of employer trademarks and logos (e.g., Boch Honda,
362 NLRB No. 83 (201s)J

o
o
o

No camera/recording rules (e.g., Rio-AIl Suites Hotel & Casino,362 NLRB No.
190 (2015J; Whole Foods Market,363 NLRB No. 87 [2015))
Rules requiring employees to maintain the confidentiality of workplace
investigations [e.g., Banner Estrella Medícal Center, 362 NLRB No. L37

(201s))
Other rules where the outcome would be different if Chairman Miscimarra's
proposed substitution for the Lutheran Heritage test was applied fsee dissent
inWilliam Beaumont Hospital,363 NLRB No. 162 (2016))

Purple Communications
o Finding that employees have a presumptive right to use their employer's
email system to engage in Section 7 activities [361 NLRB No. 126 2014)
Quíetflex

o

Finding work stoppages protected under the Quietflex standard in a variety
of contexts (including the retail sales floor) and giving heavier weight to
those factors that tend to favor protection (e.g., los Angeles Airport Hílton
Hotel & Towers,360 NLRB No. 128 (20M); Nellis Cab Company,362 NLRB No.
185 [2015);Wal-MartStores,lnc.,364 NLRB No. 118 [2016])
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Off-duty employee access to property
o Applying Republic Aviation to picketing by off-duty employees [e.g., Capital
Medical Center,364 NLRB No. 69 (201.6), equating picketing with handbilling
despite greater impact on legitimate employer interest [including patient
care concerns))
o Finding that access must be permitted under Tri-County unless employees
are excluded for all purposes, including where supervisor expressly
authorized access (e.g., Piedmont Gardens, 360 NLRB No. 100 (2014))
Conflicts with other statutory requirements
o Finding racist comments by picketers protected under Clear Pine Mouldings
because they were not direct threats (Cooper Tire & Rubber Co., 363 NLRB
No. 194 (2016))

o

Finding social media postings protected even though employee's conduct
could violate EEO principles (e.g., Pier Six}t, LLC,362 NLRB No. 59 (2015))

Weingarten

o
o

Expanding range of permissible conduct by union representatives in
Weingarten interviews (e.g., Fry's Food Stores, 361 NLRB No. 140 (2015);
Howard Industries,362 NLRB No. 35 [2015)]
Application of Weingarten in the drug testing context (e.g., Manhattan Beer
Distributors,362 NLRB No. 192 (2015J)

Disparate treatment of represented employees during contract negotiations
o Finding unlawful the failure to give a company-wide wage increase to newly
represented employees during initial contract bargaining, even though there
was no regular, established annual increase and the employer was concerned

that

it

would violate the Act

if it

unilaterally provided the increase to

represented employees (Arc Bridges, Inc., 362 NLRB No. 56 (2015))

foint Employer
o Finding joint employer status based on evidence of indirect or potential
control over the working conditions of another employer's employees
(Browning-Ferris Industries of Caliþrnia, Inc., d/b/a BFI Newby Island
Recyclery,362 NLRB No. 186 (2015))
Successorship

o

Finding Burns successorship based on the hiring of predecessor employees
that was required by local statute (e.g., GVS Properties, 362 NLRB No. 194
(201s))
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o

Finding "perfectly clear" successorship where employer had effectively
communicated its intent to set new terms prior to inviting existing
employees to accept employment (e.g., Creative Vision Resources,364 NLRB
No. eL (201.6))

o

Finding "perfectly clear" successorship where predecessor employer (but not
successor) had communicated to employees that they would receive
comparable wages and benefits from successor (Nexeo Solutions,364 NLRB
No.44 (201.6))

Unilateral changes consistent with past practice
o Finding unlawful unilateral changes after contract expiration where changes
were similar to employer's earlier practice (e.g., E.l. Dupont de Nemours,364
NLRB No. 113 (201,6), overruling Courier-Journal,342 NLRB 1.093,342 NLRB
L1.48

{2004))

Total Securíty
o Establishing duty to bargain before imposing discretionary discipline where
parties have not executed initial collective bargaining agreement [364 NLRB
No. 106 (201.6))
Duty to provide witness statements to union

o

Finding that witness statements must be disclosed

if that would be

appropriate under the Detroit Edison balancing test (Píedmont Gardens,362
NLRB No. 1-39 (20L5), overruling Anheuser-Busch,237 NLRB 9BZ (1.984))
Dues check-off

o

Establishing that the dues check-off obligation survives expiration of the
collective-bargaining agreement (Lincoln Lutheran of Racine,362 NLRB No.
188 (201s))

Remedies

o
o

work and interim employment expenses recoverable regardless of
whether discriminatee had interim earnings (Ring Soopers, 364 NLRB No. 93
Search for

(2016))
Employer required to remit dues unlawfully withheld without being able to
recoup them from employees (Alamo Rent-a-Car,362 NLRB No. L35 [2015))

Fourth, new General Counsels have often identified novel legal theories that they
want explored through mandatory submissions to Advice. I have not yet identified any
such initiatives, but I have decided that the following memos shall be rescinded:
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GC

17-01 (General Counsel's Report on the Statutory Rights of University Faculty
And Students in the Unfair Labor Practice Context)

GC

16-03 [Seeking Board Reconsideration of the Levitz Framework)

GC 15-04

(Report of the General Counsel Concerning Employer Rules)

GC 13-02

flnclusion of Front Pay in Board Settlements)

GC 12-01,

[Guideline Memorandum Concerning Collyer Deferral)

GC 11-04

(Default Language)

OM 17-02 (Model Brief Regarding Intermittent and Partial Strikes) (Regions should
submit cases involving intermittent strikes to Advice)

Likewise, the following initiatives set out in AdvÍce memoranda are no longer in
effect:

-

seeking to extend Purple Communications to other electronic systems [e.g., interne!
phones, instant messaging) if employees use those regularly in the course of their work

- seeking to overturn the Board's Tri-cast doctrine regarding the legality of employer
statements to employees, during organizing campaigns, that they will not be able to discuss
matters directly with management if they select union representation
- seeking to overturn

)il Capitol and put the burden of proof on respondent to demonstrate

that a salt would not have remained with the employer for the duration of the claimed
backpay period

- arguing that an employer's misclassification of employees as independent contractors, in
and of itself, violates Section B [a) [1) (but Regions should submit to Advice any case where
there is evidence that the employer actively used the misclassification of employees to
interfere with Section 7 activity)
- seeking to overturn IBM and apply Weingarten in non-union settings
I hope this guidance is helpful, and I look

forward to working with you.

/s/
P. B. R.
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